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A CONTEMPORARY STATE TRIAL — THE UNITED 
STATES VERSUS JACOB ABRAMS ET AL? 


I 


HORTLY before eight o’clock, on the morning of August twenty- 
third, 1918,' several men and boys were loitering at the corner 

of Houston and Crosby streets, in New York City, perched on 
sprinkler hydrants or standing about in talk, while they waited for 





* This article will form part of a book on Freedom of Speech, to be published by 
Harcourt, Brace, and Howe, New York City. 


1 The principal sources are the TRANSCRIPT OF RECORD, Supreme Court of the 
United States, October Term, 1919, No. 316, Jacob Abrams ef al., Plaintiffs-in-Error, 
». The United States; the two briefs, and the opinions of the court in 40 Sup. Ct. Rep. 
’ 17 (1919), also reprinted in “The Espionage Act Interpreted,” 20 NEw REPUBLIC, 
377 (Nov. 26, 1919). Transcript and briefs are in the library of the Law. School of 
Harvard University, in the complete set of United States Supreme Court records 
presented to the school by Justices Gray and Holmes. (See CENTENNIAL History OF 
Harvarp Law ScHoot, 112.) It has not been thought necessary to give references 
to the Recorp except for significant passages. Some information about the trial not 
contained in the Recorp is taken from current issues of the New York Times and the 
New York Call, or from personal conversation and correspondence; the sources of 
such unofficial data are indicated in every instance. 

For criticism of the trial, see the pamphlet, SENTENCED TO TWENTY YEARS Prison, 
published by the Political Prisoners Defense and Relief Committee, New York, 1919, 
“Our Ferocious Sentences,” 107 Nation, 504 (Nov. 2, 1918). 

Comment in support of the majority opinion of the Supreme Court will be found in 
a note, “The Espionage Act and the Limits of Legal Toleration,” 33 Harv. L. Rev. 
442 (January, 1920); and in an article “Justice Holmes’s Dissent,” 1 REviEw, 636 
(December 6, 1919). The minority opinion is supported by a note, “Free Speech in 
Time of Peace,” in 29 YALE L. J. 337 (January, 1920); and articles, “The Call to Tol- 
eration,” 20 NEw REPUBLIC, 360 (November 26, 1919); “What is Left of Free Speech,” 
Gerard C. Henderson, 21 NEw REPUBLIC, 50 (December 10, 1919). See note 72. 

The United States official document on Russian internal affairs is, BoLSHEVIK 
PROPAGANDA, HEARINGS BEFORE A SUBCOMMITTEE OF THE COMMITTEE ON THE JUDI- 
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the day’s work to begin in the manufacturing building close by. 
One or two happened to look up and saw something being thrown 
from a window above and falling —the air was full of leaflets. 
Nothing of the kind had ever happened there before, and the work- 
men picked the papers up curiously: from sidewalk and gutter. 
Some circulars in Yiddish they could not make head or tail of, but 
they read together others in English, which attacked the recent 
dispatch of troops to Russia.” 





ciaRy, United States Senate, Sixty-Fifth Congress, Third Session and thereafter, 
pursuant to Senate Resolutions 439 and 469; Washington, 1919. 

A partial bibliography on the Espionage Act and freedom of speech generally is 
appended to “Freedom of Speech in War-Time,” Zechariah Chafee, Jr., 32 Harv. L. 
REV. p. 932 (1919). 

2 These circulars are as follows. The English circular is Government’s Exhibit 
No. 1, RECORD, p. 245: ° 

“THE 
HYPOCRISY 
OF THE 
UNITED STATES 
AND HER ALLIES 


““Our’ President Wilson, with his beautiful phraseology, has hypnotized the people 
of America to such an extent that they do not see his hypocrisy. 

“Know, you people of America, that a frank enemy is always preferable to a con- 
cealed friend. When we say the people of America, we do not mean the few Kaisers of 
America, we mean the ‘ People of America.’ You people of America were deceived 
by the wonderful speeches of the masked President Wilson. His shameful, cowardly 
silence about the intervention in Russia reveals the hypocrisy of the plutocratic gang 
in Washington and vicinity. 

“The President was afraid to announce to the American people the intervention in 
Russia. He is too much of a coward to come out openly and say: ‘We capitalistic 
nations cannot afford to have a proletarian republic in Russia.’ Instead, he uttered 
beautiful phrases about Russia, which, as you see, he did not mean, and secretly, 
cowardly, sent troops to crush the Russian Revolution. Do you see how German 
militarism combined with allied capitalism to crush the russian revolution? 

“This is not new. The tyrants of the world fight each other until they see a com- 
mon enemy — WORKING CLASS — ENLIGHTENMENT as soon as they find a common 
enemy, they combine to crush it. 

“Tn 1815 monarchic nations combined under the name of the ‘Holy Alliance’ to 
crush the French Revolution. Now militarism and capitalism combined, though not 
openly, to crush the russian Revolution. 

“What have you to say about it? 

“Will you allow the Russian Revolution to be crushed? You: Yes, we mean you 
the people of America! 

“THE RussIAN REVOLUTION CALLS TO THE WORKERS OF THE WORLD FOR HELP. 

“The Russian Revolution cries: ‘WORKERS OF THE WORLD! AWAKE! RIsE! Put 
DOWN YOUR ENEMY AND MINE!’ 
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The Military Intelligence Police arrested Rosansky, the Russian 
who threw out the circulars, and then with his aid entrapped six 





“Yes friends, there is only one enemy of the workers of the world and that is 
CAPITALISM. 
“Tt is a crime, that workers of America, workers of Germany, workers of Japan, 
etc., to fight THE WorKERS’ REPUBLIC OF RUSSIA. . 
“AwaKE! AWAKE, YoU 
WoRKERS OF THE WORLD! 
REVOLUTIONISTS 
“P.§. It is absurd to call us pro-German. We hate and despise German militar- 
ism more than do your hypocritical tyrants. We have more reasons for denouncing 
German militarism than has the coward of the White House.” 


The Yiddish pamphlet, Government’s Exhibit No 2 (RECORD, p. 247), has been tran- 
slated. This translation was accepted as correct by the government and the defense. 
Abrams, however, suggested a few changes during his testimony. It would be inter- 
esting to know how much stronger the Yiddish equivalent for “murder” at the end 
of the fourth paragraph is than the word for “kill.” 


“WORKERS — WAKE UP. 


“The preparatory work for Russia’s emancipation is brought to an end by his 
Majesty, Mr. Wilson, and the rest of the gang; dogs of all colors! 

“ America, together with the Allies, will march to Russia, not, ‘God Forbid,’ to 
interfere with the Russian affairs, but to help the Czecko-Slovaks in their struggle 
against the Bolsheviki. 

“Oh, ugly hypocrites; this time they shall not succeed in fooling the Russian 
emigrants and the friends of Russia in America. Too visible is their audacious 
move. 

“Workers, Russian emigrants, you who had the least belief in the honesty of our 
government, must now throw away all confidence, must spit in the face the false, 
hypocritic, military propaganda which has fooled you so relentlessly, calling forth 
your sympathy, your help, to the prosecution of the war. With the money which you 
have loaned, or are going to loan them, they will make bullets not only for the Ger- 
mans but also for the Workers Soviets of Russia. Workers in the ammunition factories, 
you are producing bullets, bayonets, cannon, to murder not only the Germans, but 
also your dearest, best, who are in Russia and are fighting for freedom. 

“You who emigrated from Russia, you who are friends of Russia, will you carry on 
your conscience in cold blood the shame spot as a helper to choke the Workers Soviets? 
Will you give your consent to the inquisitionary expedition to Russia? Will you be 
_calm spectators to the fleecing blood from the hearts of the best sons of Russia? 

“America and her Allies have betrayed [the workers]. Their robberish aims are 
clear to all men. The destruction of the Russian Revolution, that is the politics of 
the march to Russia. 

“Workers, our reply to the barbaric intervention has to be a general strike! An 
open challenge only will let the government know that not only the Russian Worker 
fights for freedom, but also here in America lives the spirit of revolution. 

“Do not let the government scare you with their wild punishment in prisons, 
hanging and shooting. We must not and will not betray the splendid fighters of Russia. 
Workers, up to fight. 

“Three hundred years had the Romanoff dynasty taught us how to fight. Let all 
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other Russians, — five men and a girl. The oldest man was twenty- 
nine, the youngest man twenty-one, the same age as the girl. One 
prisoner died before trial, but the others were indicted for conspiracy 
to violate four clauses of the Espionage Act of 1918, and tried in 
October in the United States District Court before Judge Henry D. 
Clayton. The author of the Clayton Act was summoned from 
Alabama to New York because of the crowded condition of the 
local docket. This was his first Espionage Act case. 

The overt acts were proved without contradiction. Soon after 
United States troops were sent to Vladivostok, the group had begun 
meeting in the bare “third floor-back”’ on East 104th Street, where 
most of them lived, and decided to protest against the attack on 
the Russian Revolution, with which as anarchists or socialists they 
strongly sympathized. Schwartz, the dead prisoner, had written 
the Yiddish circular, and Lipman the English. Abrams, the oldest, 
bought a power press under chattel mortgage and installed it in a 
cellar. After printing five thousand copies of each circular he 
stopped for lack of funds. Lachowsky and Molly Steimer had dis- 
tributed about nine thousand pamphlets, throwing them in the 
streets where there were the most working people or passing them 
around at radical meetings. Rosansky’s aid had been secured just 
before the arrests. There was no evidence that one person was 
led to stop any kind of war work, or even that the pamphlets 
reached a single munition worker. 

The defense, besides contending that the Espionage Act was un- 
constitutional, maintained that it was not violated, and in particular 
that the criminal intent required by the express terms of the statute 
did not exist. Each count of the indictment ‘ covered one clause of © 
the Act, as follows, according to the language of the statute. Cer- 
tain phrases in the indictment which are not in the Act are enclosed 
in brackets. 


“Whoever, when the United States is at war, ... shall willfully 
utter, ‘print, write, or publish 





rulers remember this, from the smallest to the biggest despot, that the hand of the 
revolution will not shiver in a fight. 
“Woe unto those who will be in the way of progress. Let solidarity live! 
‘ THE REBELS.” 
’ The conspiracy section of the Espionage Act is Act of June 15, 1917, c. 30, title I, 
§ 4; 40 Stat. at L, 219; U. S. Comp. Stat. 1918, § 10212 d. 
4 The indictment is in RECORD, pp. 2-19. 
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“(Count 1) any disloyal, . . . scurrilous, or abusive language about 
the form of government of the United States, .. . © 

“(Count 2) or any language intended to bring the form of govern- 
ment of the United States . . . into contempt, scorn, contumely, or 
disrepute, ... 

“(Count 3) or . . . any language intended to incite, provoke, or en- 
courage resistance to the United States [in said war with the German 
Imperial Government], . . . 

“(Count 4) or shall willfully by utterance, writing, printing, publica- 
tion, . . . urge, incite, or advocate any curtailment of production in 
this country of any thing or things, product or products [to wit, ordnance 
and ammunition] necessary or essential to the prosecution of the war in 
which the United States may be engaged, [to wit, said war with the 
Imperial German Government], with intent by such curtailment to 
cripple or hinder the United States in the prosecution of the war, .. . 

“shall be punished by a fine of not more than twenty years or both.” 


As to the first crime charged, the publication of “disloyal, . . . 
scurrilous, or abusive language” about our form of government, the 
Espionage Act by its terms punishes the act of publication, without 
any mention of intent. Although some district judges have con- 





5 Cases involving the new crimes created by the Espionage Act of 1918, reported 
in the BULLETINS of the Department of Justice on the Interpretation of War Statutes, 
the FEDERAL REPoRTER, and the U. S. Reports, are as follows: 

(1) Obstruction of war loans. United States v. Bold, Butz. 183 (Ore., Wol- 
verton, J.); Hall 2. United States, 256 Fed. 748, BULL. 189 (C. C. A. 4th, 1919, per 
Pritchard, J.). 

(2) Disloyal, etc. language about form of government of United States. Abrams 
v. United States, 40 Sup. Ct. Rep. 17 (1919) (Clarke, J.; Holmes, J., dissenting). 

(3) Language intended to defame form of government. Abrams 2. United States, 
supra. 

(4) Disloyal, etc. language about military or naval forces. United States 2. Buessel, 
Butt. 131 (Conn., 1918, Howe, J.); United States v. Curran, BULL. 140 (S. D. N. Y., 
1918, L. Hand, J.); United States v. Martin, Buty. 157 (E. D. Tenn., 1918, San- 
ford, J.; criticism of President’s military policy is within this clause since he is com- 
mander-in-chief of army and navy); United States ». Equi, Buti. 172 (Ore., 1918, 
Bean, J.). ’ 

(5) Language intended to defame the military or naval forces. United States ». 
Equi, supra; United States v. Vevig, BULL. 162 (Alaska, 1918, Bunnell, J.). 

(6) Disloyal, etc. language about flag. United States v. Buessel, supra. 

(7) Language intended to defame the flag. United States v. Equi, supra. 

» (8) Language intended to incite, etc. resistance to United States or promote cause 
of enemies. United States v. Zademack, Butt. 143 (N. D. Ohio, 1918, Westenhaver, 
J.); United States ». Debs, Buty. 155 (N. D. Ohio, 1918, Westenhaver, J.); United 
States v. Martin, supra; United States v. Weist, BULL. 169 (E. D. Mo., 1918, Mun- 
ger, J.); United States v. Equi, supra; United States v. Carlson, Buti. 185 (W. D. 
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sidered that there must be an evil or wicked intention,® it has been 
contended with much force and on high authority ’ that the utter- 
ance of the words is in itself criminal regardless of the state of mind. 
On this view, all that is necessary is intention to publish. There 
need be no intention to be abusive or disloyal about the form of 
government. If so, the Espionage Act is in this respect much more 
rigorous than the Sedition Act of 1798,® which created the crime of 
“publishing any false, scandalous and malicious writing against the 
government,” but required intent to defame it or excite against it 
the hatred of the people or stir up sedition. Also the penalty was 
only two years’ imprisonment, and truth was a defense under that 
Act, whereas now a statement in real or technical war-time of the 
soundest truths about our form of government is punishable by 
twenty years in prison if only those truths are sufficiently damaging 
to be considered abusive or disloyal. 

However this may be, intention to injure is certainly material on 
the other three counts. Furthermore, the first and second counts 
may be dismissed at this point from further discussion. First, these 
clauses of the Espionage Act of 1918 punishing attacks on the Con- 
stitution and our form of government seem clearly unconstitutional. 
They have nothing to do with war. They may be used during some 
petty struggle with Haiti to arrest and imprison for twenty years an 
excitable advocate of the repeal of the Eighteenth Amendment or 
the abolition of the Senate. If there was one thing which the First 
Amendment was meant by our ancestors to protect, it was criticism 





Wash., 1918, Neterer, J.); United States v. Albers, BuLL. 191 (Ore., 1919, Wolver- 
ton, J.); United States v. Dodge, BULL. 202 (W. D. N. Y., 1919, Hazel, J.); 258 Fed. 
300 (C. C. A. 2d, 1919, Rogers, J.); certiorari denied, 40 Sup. Ct. Rep. 10 (1919); 
Abrams »v. United States, supra. 

(9) Language urging curtailment of production of war materials. United States v. 
Carlson, supra; Abrams v. United States, supra. 

(10) Favor cause of enemies or oppose that of United States. United States ». 
Buessel, supra; United States v. Zademack, supra; United States v. Schoberg, BuLL. 
149 (E. D. Ky., 1918, Cochran, J.); United States ». Bunyard, Butt. 168 (E. D. Mo., 
1918, Munger, J.); United States v. Weist, supra; United States v. Bold, supra; United 
States v. Albers, supra; United States v. Dodge, supra; Schulze v. United States, 259 
Fed. 189 (C. C. A. oth, 1919, per Gilbert, J.). 

6 United States v. Buessel, BULL. 131; United States v. Martin, BuLL. 157; United 
States v. Equi, BULL. 172. 

7 33 Harv. L. REV. 442, 443, citing Learned Hand, J., in United States v. Curran, 
BULL. 104. 

8 Act of July 14, 1798, 1 Stat. AT L. 596. 
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of the existing form of government and advocacy of change, the 
kind of criticism which George III’s judges punished. Even if the 
Act permits temperate discussion, which is doubtful, in view of 
the words about causing “contempt ... or disrepute,” it still 
abridges free speech, for the greater the need of change, the greater 
the likelihood that agitators will lose their temper over the present 
situation. It is impossible to speak respectfully of that portion of 
our form of government and Constitution which is represented 
by the electoral college. Other portions may prove equally ob- 
jectionable in future. Also, even if these clauses of the Act are 
constitutional, there was no attack in the pamphlets on our form 
of government, but only upon those who were administering that 
government. Surely the phrase “capitalistic nation” does not con- 
stitute defamation of our political structure,- which is compatible 
with other types of economic organization, such as national owner- 
ship of all industries. Although the heavy fines imposed on the 
defendants under these two counts necessitated some decision on 
their constitutionality or construction, the Supreme Court refused to 
make it, and Justice Clarke contented himself with suggesting that 
the distinction between abusing our form of government and abusing 
the President and Congress, the agencies through which it must 
function in time of war, might be only “ technical.”’® If so, these sec- 
tions of the Espionage Act must have been more frequently violated 
in Wall Street than in Harlem. 

The controversy about this case must be limited to the third and 
fourth counts of the indictment. Aside from questions of constitu- 
tionality, the government had to establish the specific criminal in- 
tent required by the indictment and the Espionage Act. (1) It had 
to prove intention to publish the pamphlets, because of the word 
“willfully”? and on general principles of mens rea. This it undoubt- 
edly did. (2) Under the fourth count it had to prove intention to 
produce curtailment of munitions, because the words “urge, incite, 
advocate”’ create an offense analogous to criminal solicitation, which 
invokes a specific intent to bring about the overt act. There are 
some sentences in the Yiddish circular which show such an intention, 
although it is open to question whether an incidental portion of a 
general protest which is not shown to have come dangerously near 
success really constitutes criminal solicitation or amounts to advo- 





® Abrams 2. United States, 40 Sup. Ct. Rep. 17, 20 (1919). 
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cating. (3) At all events, the main task of the government was to 
establish under both counts an additional intention to interfere with 
the war with Germany, and the question whether it proved anything 
more than an intention to obstruct operations in Russia is the vital 
- issue of fact in the case. 

Since we had not declared war upon Russia, protests against our 
action there could not be criminal unless they were also in opposi- 
tion to the war with Germany. There are two conceivable theories 
of guilt which might connect the circulars with the war. First, 
that the dispatch of troops to Siberia was “‘a strategic operation 
against the Germans on the eastern battle front,” so that any inter- 
ference with that expedition hindered the whole war. The second 
theory is, that the circulars intended to cause armed revolts and 
strikes and thus diminish the supply of troops and munitions 
available against Germany on the regular battle front. 

Clearly the second theory is the only legitimate basis for convic- 
tion. The first theory would raise the complex question whether the 
Russian expedition was a part of the war. If this is a political 
question which must be answered in the affirmative on the mere 
ipse dixit of the government, then the existence of a war enables 
the government. to withdraw the most remote and questionable 
policies from the scope of ordinary discussion simply by labeling 
them a war matter. The annexation of Mexico to prevent its be- 
coming a base for German operations, the use of American troops to 
put down strikes in England or Sinn Fein in Ireland, are not more 
remotely connected with the war with Germany than the Russian 
affair. On the other hand, if the relation of such an expedition to 
the war is put in issue to be decided by the jury, the defense ought 
to be able to call witnesses to disprove it. On this account, in the 
Abrams case, Raymond Robins and other eyewitnesses of Russian 
affairs were summoned to prove that the Bolshevist and Czecho- 
Slovak situation was such that our intervention was not anti-German; 
but this testimony and all questions of the constitutionality of in- 
tervention were excluded by Judge Clayton with the remark, “The 
flowers that bloom in the spring, trala, have nothing to do with 
the case.” 1° 

That opposition intended to hinder the armed occupation of 
neutral territory should be per se criminal is so clearly a violation 





10 RECORD, Pp. 120, 132. 
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of free speech that this view has been unanimously rejected by the 
United States Supreme Court in the Abrams case," by the govern- 
ment brief,!? and by writers who support the decision. They have 
all adopted the second theory of guilt and have taken it for granted 
that the jury followed the same course. If so, the convictions repre- 
sent a finding of fact that the defendants intended to interfere with 
operations against Germany directly and to embarrass or defeat the 
military plans of our government in Europe. Nevertheless, I be- 
lieve that an examination of the record makes it highly probable 
that the jury convicted the defendants on just the other theory for, 
trying to hinder the Russian expedition. No one who recalls the 
publication of the Sisson documents “ and the widespread popular 
identification of the Bolshevists with Germany in the summer and 
early autumn of 1918 can doubt that the jury would naturally re- 
gard pro-Bolshevist activities as pro-German, and that it was the 
duty of Judge Clayton to warn them explicitly against the Russian 
theory of guilt, and confine their attention to the pro-German theory. 
There is no trace of such a warning in the record. Instead, Judge 
Clayton himself repeatedly proclaimed the unsound theory of guilt, 
that if the defendants intended to oppose the government’s Russian 
policy, they had ipso facto violated the law. 

Before the defendants had put in any material testimony, he said: 


“Now the charge in this case is, in its very nature, that these defend- 
ants, by what they have done, conspired to go and incite a revolt; in 
fact, one of the very papers is signed ‘Revolutionists,’ and it was for the 
purpose of avoiding —a purpose expressed in the paper itself — the 
purposes of the Government and raising a state of public opinion in this 
country of hostility to the Government of the United States, so as to 
prevent the Government from carrying on its operations and prevent 
the Government from recognizing that faction of the Government of 





1 40 Sup. Ct. Rep. 17, 19 (1919). 

® Page 35, f. 

13 “The Espionage Act and the Limits of Legal Toleration,” 33 Harv. L. Rev. 
442; “Justice Holmes’s Dissent,” 1 REvrEw 636 (Dec. 6, 1919). 

14 War Information Series, No. 20 (October, 1918); the documents, without the 
historical report, are in BOLSHEVIK PROPAGANDA, ETC. (supra, note 1), p. 1125. The 
documents appeared in the public press by installments, beginning September 1s, 
1918. See the New York Times of that date. For criticism of their genuineness, 
see 16 NEw REPUBLIC, 209 (September 21, 1918), 107 NATION, 616 (Nov. 23, 1918), 
and the anti-Bolshevist book, E. H. Witcox, Russ1a’s Ruin, New York, 1919. 

18 RECORD, pp. 117, 118. 
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Russia, which the Government has recognized, and to force the Gov- 
ernment of the United States to recognize that faction of the Govern- 
ment in Russia to which these people were friendly. 

“Now, they cannot do that. No men can do that, and that is the 
theory that I have of this case, and we might as well have it out in the 
beginning.” 

The court told the jury that this statement was not part of the 
evidence and should be disregarded in passing on the issue of fact, 
but the harm was done and he took no steps to present any concrete 
alternative view. The second and legitimate theory of guilt was 
never stated by him. Instead, he continued to apply the Russian 
theory in his cross-examination of Lipman, for it is one of the re- 
markable features of this case that most of the cross-examination of 
the prisoners was not by the district attorney but by the court, who 
sometimes broke in upon the direct examination before half a dozen 
questions had been asked. Lipman was testifying in response to 
his counsel that he had written the English pamphlet because the 
President after sending a telegram of sympathy to the Soviets” 
had a few weeks later dispatched a military expedition to Russia. 
Judge Clayton took over the witness: !8 


“<The President, you thought, and all that he was doing ought to be 
stopped and broken up?’ ‘I thought when I know he is elected by the 
people they should protest against intervention. . . . I did not want 
to break up. I called for a protest, which as I understand it, from 
my knowledge of the Constitution, the people of America had a right to 
protest.’ . . 

“<Did you not intend to incite or provoke or encourage resistance to 
the Government of the United States?’ ‘Not to the Government — 
never did.’ 

““Who was acting for the Government if the President was not?’ ‘I 
thought it was the Congress and Senate that was supposed to represent 
the people of America.’ 

“*The President is the executive head . . . You intended to incite 
opposition to what the President did?’ ‘I did not. I intended to en- 
lighten the people about the subject, for, as I stated, the papers were 
afraid to state it, and I thought it was the right time.’ 





16 See the court’s cross-examination of Abrams, RECORD, p. 163. The testimony not 
included in the Recorp shows much more questioning by the judge. See current 
issues of the New York Times and New York Call. 

17 New York Times Current History (Part I), 49 (1918). 

18 RECORD, pp. 201-203. 
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“¢ |, . The Government acts through the President, and you in- 
tended to incite opposition to what he was doing?’ ‘I intended to incite 
opposition to every wrong act I understood to be wrong.’ 

“You had the specific intention to make public opinion and arouse 
public opinion against intervention in Russia?’ ‘Yes.’” 


When the judge also kept saying that the defendants’ opinion of 
the legality of the President’s action could not justify them in break- 
ing the law,!* he made anti-interventionist propaganda seem a crime 
in itself, and there was no need for the jury to consider whether they 
had any intention to prevent the shipment of munitions to the 
western front. There is nothing in the charge about such an in- 
tention, nothing to exclude Russian operations from the scope of the 
war. Therefore, it is very probable that the defendants were con- 
victed on an erroneous theory of guilt, simply because they protested 
against the dispatch of armed forces to Russia. 

However, it is maintained that the defendants did intend to 
hinder the fighting against Germany and might have been convicted 
on the second theory of guilt. There are three classes of evidence 
in the case bearing on their intention. 

First, the two pamphlets speak for themselves. Both plainly 
protest against our Russian policy and not against the war. The 
English circular emphatically repudiates the charge of pro-German- 
ism. It is nearly all expository, but throws in a few general exhor- 
tations which have been tossed about in every socialistic hall and 
street-meeting for seventy years since the Communist manifesto in 
1848 until Justice Clarke discovered in 1918 that it was a crime in 
war-time to say, “Workers of the World! Awake! Rise! Put 
down your enemy and mine . . . Capitalism!” 

“This,” he declares, “is clearly an appeal to the ‘workers’ of 
this country to arise and put down by force the Government of the 
United States.” 7 

If this be so, practically every socialistic book or pamphlet 
violates the Espionage Act, and the belief of American socialists 
that the Act was directed against their political existence as a 
party under the pretext of war finds ample justification. Military 
imagery ought not to be taken literally in radical propaganda, 





19 RECORD, pp. II15-121, 130-138, 167, 172, 173. 
2 Quoted supra, note 2. 1 40 Sup. Ct. Rep. 17, 18 (1919). 
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any more than in church hymns. Nothing could show better than 
this sentence of Justice Clarke’s how peace-time statutes which 
are limited in terms to the advocacy of “force and violence” may 
be interpreted judicially to punish obnoxious radical opinions which 
call for working-class action without a single word to indicate that 
force is to be employed. 

The Yiddish circular is more specific and calls for a general 
strike, which can no more be kept out of a radical pamphlet than 
King Charles’s head could be barred from Mr. Dick’s Memorial. 
We ought to hesitate a long while before we decide that Congress 
made such shop-worn exuberance criminal. Very likely, as Justice 
Clarke says, ‘‘This is not an attempt to bring about a change of 
administration by candid discussion,” * — but how much political 
discussion is candid? If nothing but candid discussion is protected 
by the First Amendment, its value for safeguarding popular review 
of official acts is mil. And even if words like “fight” and “revolu- 
tion” indicate violence though often used in a peaceable sense, the 
advocacy of strikes and violence is not a crime under this indict- 
ment unless intended to resist and hinder the war with Germany. 

The second group of evidence consists of two manuscripts which 
were seized at the time of the arrests without a search warrant.” 
One, a yellow sheet of paper in handwriting, taken from Lipman, 
contains a passage about keeping the allied armies busy at home in 
order to save the Russian Revolution.“ The other, some typewrit- 
ten sheets found in a closet in Abrams’ rooms on a pile of books and 
papers, urges at its close a similar policy, so that there will be no 
armies to spare for Russia, and adds that if arms are used against 
the Russian people, ‘“‘so will we use arms, and they shall never see 
the ruin of the Russian Revolution.” * Very little attention was 
given to these manuscripts at the trial or in either brief on appeal, 
but Justice Clarke says, after quoting the passages just mentioned: 





2 40 Sup. Ct. Rep. 19 (1919). 

*% A contest could have been made on this point. Weeks v. United States, 232 
U. S. 383 (1914); Silverthorne Lumber Co. v. United States, 40 Sup. Ct. Rep. 182 
(1920). See Espionage Act, Title xi, 40 Stat. at L. 228. 

* Government’s Exhibit 11, RECORD, pp. 250, 251. See also RECORD, pp. 45, 103; 
also p. 78, where Lipman, under examination by the military intelligence police, testi- 
fied it meant soldiers were to be kept busy preventing and stopping protest meetings. 

25 Government’s Exhibit 13, RECoRD, pp. 252-255. See also RECORD, pp. 55, 104. 
The significant passages from both manuscripts are in 40 Sup. Ct. Rep. 17, 19 (1919). 
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“These excerpts sufficiently show, that while the immediate occasion 
for this particular outbreak of lawlessness, on the part of the defendant 
alien anarchists, may have been resentment caused by our government 
sending troops into Russia as a strategic operation against the Germans 
on the eastern battle front, yet the plain purpose of their propaganda was 
to excite, at the supreme crisis of the war, disaffection, sedition, riots, and, 
as they hoped, revolution, in this country for the purpose of embar- 
rassing and if possible defeating the military plans of the Government 
in Europe.” 


These excerpts form a small part of two long discussions wholly 
concerned with the wrong committed against Russia by both Ger- 
many and ourselves. The clear and only purpose is to stop Russian 
interverition. Much more important, these passages do not occur 
in the pamphlets for which the defendants were indicted. They 
are in manuscripts which were never printed. There is not the 
slightest testimony that any one intended to print them, or indeed 
that the author, Lipman, ever showed them to any one. What one 
man jots down and refrains from printing is very weak proof of 
what several other men intended when they printed something 
else. Finally, a comparison of the second or typewritten manu- 
script with the English pamphlet shows that it is only a first draft, 
and the omission in revision of all the passages on which Justice 
Clarke relies furnishes decisive evidence that such language did not 
express the actual intention of the defendants. All talk about 
keeping soldiers busy and using arms was thrown out, and the 
postscript denouncing German militarism was added. In other 
words, the one portion of the draft which might conceivably be 
regarded as favorable to Germany was deliberately dropped before 
printing, and a paragraph was substituted hostile to Germany and 
repudiating pro-Germanism. 

Thirdly, we have the testimony of the defendants on the vital 
issue, whether they intended to defend the Russian Revolution by 
the methods of impulsive youth or intended to hinder us in our war 
against German militarism. All were born in Russia and had re- 
mained citizens of that country during their few years in the 
United States. All were anarchists except Lipman, and he was a 
socialist. Nothing in the case rebuts the natural inference that 





26 40 Sup. Ct. Rep. 17, 19, 20 (1919). 
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such persons were devoted to Russian radicalism and bitterly 
hostile to Imperial Germany. 

Abrams, under cross-examination by the district attorney, said 
that he had offered his services to the President to go to Russia and 
fight Germany, but permission had been refused.2”_ Under cross- 
examination by the court, he denied that he intended to obstruct 
and hinder the government of the United States. His object was 
to help Russia. He did not believe in governments and was a 
revolutionist, rebelling against the conditions of life from twelve 
years of age, but that was only his philosophy. It had nothing to 
do with the pamphlets, the purpose of which was to protest against 
intervention.”* On direct examination he testified that this was his 
sole purpose; that every Russian revolutionist was in favor of 
America’s crushing German militarism; that he would go to Russia 
to fight it any time he had a chance; that he would help send propa- 
ganda from Russia to Germany to start a propaganda there, as he 
had done on the border of Austria and was sent to Siberia for it. 
As to the appeal for strikes, he called upon the workers here not to . 
produce bayonets to be used against the workers in Russia. 


“*T say it is absurd I should be called a pro-German, because in my 
heart I feel it is about time the black spot of Europe should be wiped 
out.’ . 


“Vou are opposed to German militarism in every form?’ ‘Abso- 
lutely.’ 


“Vou would overthrow it and help overthrow it if you could?’ 
‘First chance.’”’?® 


The other defendants testified to the same effect. There is not 
a word in the whole Record to show that any prisoner was opposed 
to the war with Germany or had any intention except an absorbing 
desire to protest against intervention in Russia.” 

It is hard to see how the jury could have convicted on this evi- 
dence if they had been instructed that a specific intent to hinder 
the war with Germany was necessary, but the charge contains 
nothing on this point except a mere repetition of the words of the 





27 RECORD, p. 197. 

28 RECORD, pp. 163, 164, 196. 

29 RECORD, pp. 182, 183, and see also 168, 180, 190. 

% Lipman, page 756, supra, RECORD, pp. 77, 200, 203, 206; Lachowsky, REcorp, 
p. 223; Steimer, RECORD, pp. 82, 216, 221, 222. 
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statute. There is no comment on those words, no attempt to dis- 
tinguish between a general intention to publish and the required 
specific intent. Instead, the judge charged, “People who have 
circulars to distribute, and they intend no wrong, go up and down 
the streets circulating them.” ** During the trial, although the 
defendants’ counsel reminded him that Russian meetings in New 
York had been broken up, Judge Clayton said he would leave it to 
the jury whether throwing pamphlets out of windows squared with 
good, honest intention, and whether being anarchists and wanting 
to break up all government squared with honesty and sincerity of 
purpose in this case. Soon afterward he stated: 


“Tf it were a case where the defendant was indicted for homicide, and 
he was charged with having taken a pistol and put it to the head of an- 
- other man and fired the pistol and killed the man, you might say that he 
did not intend to do that. 

“But I would have very little respect for a jury that would come in 
with a verdict that he did n’t have any intent.” * 


Plainly these rulings of Judge Clayton ignore absolutely the 
specific intent to oppose or hinder the war with Germany, as de- 
manded by the statute, and authorize the jury to convict the 
defendants for intention to publish the pamphlets and a generally 
bad mind. 

The verdict against Abrams, Lipman, Lachowsky, Rosansky, 
and Molly Steimer, was guilty on all four counts. The acquittal of 
the other prisoner, Prober, was directed by the court. 

Two features of the trial demand a passing notice. The method 
by which confessions were obtained from the defendants after 
arrest was not raised on appeal, since the overt acts were proved 
in other ways, but the testimony throws a significant light on the 
question, important to criminologists, of the treatment which po- 
litical prisoners may expect in this country, especially if they be 
obscure aliens. The army sergeants deny threats and force,* but 
the charges of brutality are disquietingly specific and sincere.* 
The defendants and their counsel also insisted, but not so con- 





31 RECORD, pp. 237, 238. 

3 RECORD, pp. 159-161. 

%3 RECORD, pp. 70, 75, 85. 

4 New York Call, October 17, 22, 23, 1918; and the pamphlet, “SENTENCED TO 
TWENTY YEARS PRISON,” passim. 
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vincingly, that Schwartz’s fatal illness resulted from the violence . 
of one soldier, whom Judge Clayton relieved from the necessity of 
telling whether or not he was called by his associates, “The Tiger.” 
The court observed, ‘“‘ There is no evidence as to who killed Schwartz 
any more than there was any evidence as to who killed cock robin.” * 

Legal historians have always taken interest in the criminal judge 
who jests with the lives of men.* 


“¢Vou keep talking about producers,’ said Judge Clayton to Abrams. 
‘Now may I ask why you don’t go out and do some producing? There 
is plenty of untilled land needing attention in this country.’ 

“, . . The witness said that he was an anarchist and added that 
Christ was an anarchist. 

““Our Lord is not on trial here. You are.’* ... 

“At another point the witness began some remarks about John D. 
Rockefeller. 

““Now,’ said Judge Clayton, ‘suppose we eliminate Mr. Rockefeller. 
He is not on trial. However, I will say that it is quite true that Mr. 
Rockefeller is a man of considerable wealth and he has done a great 
deal of good. He has eliminated the hookworm, which was the curse 
of childhood in large sections of our country; he has established and 
maintained a great research hospital, and in other ways used his wealth 
to better the condition of his fellows. We will now proceed with the 
case.’ 

““We will now,’ said Mr. Weinberger, ‘ask the witness about his 
other writings. The Holy Alliance — ’ 

“*Cut out the Holy Alliance. That is not in the issue. . . .” 

““¢When our forefathers of the American Revolution,—’ the witness 
began, but that was as far as he got. 

“Your what?’ asked Judge Clayton. 

““My forefathers,’ replied the defendant. 

““To you mean to refer to the fathers of this nation as your fore- 
fathers? Well, I guess we can leave that out, too, for Washington and 
the others are not on trial here.’ 





35 New York Call, October 23, 1918. 

36 The judge’s words are taken verbatim from the New York Times, October 22, 1918, 
which was so far from being prejudiced against him that on October 28 it said ed- 
itorially, “Judge Henry D. Clayton deserves the thanks of the city and of the country 
for the way in which he conducted the trial,” and praised his “half-humorous” methods. 

37 Braxfield replied to a similar comparison, “Muckle he made o’ that; he was 
hanget.” See the account of how he tried Muir for sedition in R. L. STEVENsoN, 
Some PorTRAITS BY RAEBURN, and Partie A. BRowNn, THE FRENCH REVOLUTION IN 
Encuisa History, London, 1918, 95-99. 
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Abrams explained he called them that because, “<T have respect for 
them. We all are a big human family, and I say “our forefathers” . 
Those that stand for the people, I call them father.’’’ 


The day after conviction the prisoners were called before Judge 
Clayton for sentence. The court said:* 


“Tam not going to permit anybody to start anything to-day. ... There 
will be no propaganda started in this court, the purpose of which is to 
give aid and comfort to soap-box orators and to such as these miserable 
defendants who stand convicted before the bar of justice. . . . You 
don’t know anything about democracy, and the only thing you un- 
derstand is the hellishness of anarchy. . . . 

“These defendants took the stand. They talked about capitalists and 
producers, and I tried to figure out what a capitalist and what a pro- 
ducer is as contemplated by them. After listening carefully to all they 
had to say, I came to the conclusion that a capitalist is a man with a 
decent suit of clothes, a minimum of $1.25 in his pocket, and a good 
character. 

“And when I tried to find out what the prisoners had produced, I 
was unable to find out anything at all. So far as I can learn, not one of 
them ever produced so much as a single potato.” The only thing they 
know how to raise is hell, and to direct it against the government of 
the United States. ... 

“But we are not going to help carry out the plans mapped out by 
the Imperial German Government, and which are being carried out by 
Lenine and Trotsky. I have heard of the reported fate of the poor little 
daughters of the Czar, but I won’t talk about that now. I might get 
mad. I will now sentence the prisoners.” 


Rosansky was given three years in prison, Molly Steimer fifteen 
years and $500 fine, Lipman, Lachowsky, and Abrams twenty 
years (the maximum), and $1000 on each count. If they had 
actually conspired to tie up every munition plant in the country 
and succeeded the punishment could not have been more.” 





38 Abrams’ reply is in RECORD, p. 194. 

39 New York Times, October 26, 1918. 

49 Abrams and Lachowsky bound books, Lipman produced furs, Rosansky pro~ 
duced hats, Molly Steimer produced shirt waists, Judge Clayton produced the Clayton 
Act. 

“| Tt would not be treason unless they were adherents of Germany. Therefore, they 
would be punishable only under the Espionage Act. The general statute on conspiracy 
to destroy by force the government of the United States imposes only six years. 
Crim. Cone, § 6, U. S. Comp. Stat. 1918, § 10170. Conspiracies to limit the produc- 
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“«T did not expect anything better,’ said Lipman. 
«And may I add,’ replied the judge, ‘that you do not deserve any- 
thing better.’” ® 


II 


Seven judges of the Supreme Court were for affirmance of these 
convictions, Justice Clarke delivering the majority opinion. Justice 
Holmes read a dissenting opinion, in which Justice Brandeis con- 
curred. The Supreme Court had only a limited power to correct 
any errors that may have occurred at the trial. It could not 
revise the sentences.* It could not set aside the verdict because 
its judges would have found differently on the facts themselves, 
but only if there was so little evidence of the required guilty intent 
that a reasonable jury could not have convicted. It would be 
very unlikely to grant a new trial for misdirection and failure to 
place properly before the jury the vital issue of specific intent to 
hinder the war, since no objection on this ground is noted in the 
bill of exceptions,“ although as I have tried to show, the trial judge 
did nothing to enlighten the jury on the issues of specific intent 
and did much to becloud that difficult question, so that they very 
probably reached a verdict on entirely inadequate grounds, — the 
existence of intention to publish and to oppose Russian interven- 
tion. Only two real questions were before the court: the existence 
of the requisite specific intent under the third and fourth counts, 
the other two being disregarded, and whether the Espionage Act 
could constitutionally be interpreted to apply to this case. 

The required specific intent to hinder the war with Germany 





tion of necessaries are punishable under the Lever Act by two years. Act of August 
10, 1917, C. 53, §.9, 40 STaT AT L, 279, U. S. Comp. Star., § 3115 i. 

New York Times, supra. RECORD, p. 243, says, “I do not think you deserve any- 
thing less. Now, the next one.” 

4 That excessive sentences may possibly constitute “cruel and unusual punish- 
ment” under the Eighth Amendment, see Weems ». United States, 217 U. S. 349 
(1910), per McKenna, J., White and Holmes, JJ., dissenting. 

“ The Supreme Court has granted a new trial for unexcepted misdirection imperil- 
ling liberty, Wiborg v. United States, 163 U. S. 632, 659 (1896). Accord, Skuy v. 
United States, 261 Fed. 316 (C. C. A. 8th, 1919), and see August v. United States, 257 
Fed. 388 (C. C. A. 8th, 1919), which holds that the Act of February 26, 1910, c. 48, 
amending Judicial Code, § 269, now authorizes an appellate court to look to the entire 
record and render judgment without regard to the technicality of want of exceptions. 
It is doubtful, however, if this statute does more than prevent reversals for non- 
prejudicial errors. 
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is worked out by Justice Clarke in this way: “It will not do to 
say ... that the only intent of these defendants was to prevent 
injury to the Russian cause.” They intended a general strike of 
munition workers, i. e., a curtailment of production. This plan 
necessarily involved, before it could be realized, the paralysis and 
defeat of the war program of the United States. Therefore, the 
defendants intended such an interference with the war, since “‘men 
must be held to have intended, and to be accountable for, the’ 
effects which their acts were likely to produce.” ® 

The “unfortunate maxim” propounded by the Justice is a pure 
fiction.“ Obviously our acts result in many probable conse- 
quences which we do not intend. If he means that the defendants 
were liable for such consequences even if they did not in fact 
intend them, he states a principle of law which is applicable to some 
crimes but not to those in which the law requires a specific intent, 
as in the case at bar. In those crimes the defendant must actually 
have the defined state of mind.“’ Thus a man who broke into a 
barn at night and cut the sinews of a horse’s leg to prevent his 
winning a race was not guilty of burglary with intent to kill a 
horse, even though in consequence of the injury the horse died. 
It is needless to multiply examples. Even recklessness does not 
take the place of the state of mind demanded by the statute.“ On 
the other hand, if Justice Clarke means that the jury may permis- 
sibly infer as a matter of fact from the doing of an act that the 
actor intends its ordinary consequences, this is true enough,*® but 
such an inference is worthless if there is overwhelming express 
evidence that the defendant had an entirely different intention. 
That is-the situation in the Abrams case, where the pamphlets 
and the defendants’ testimony show that they intended to help 
Russia. 

The majority opinion must rest on the first sentence. quoted 
from Justice Clarke, that aiding Russia was not the only intent of 
these defendants. It is argued that they had two intents: (1) to 





45 40 Sup. Ct. Rep. 17, 10. 

46 Jeremiah Smith, “Surviving Fictions,” 27 YALE L. J. 147, 156 (1917). 

47 May, Crminat Law, 3 ed., § 34; 1 Bishop, New Criminal Law, 8 ed., § 335; 
Roberts v. People, 19 Mich, 401, 415 (1870); Ogletree v. State, 28 Ala. 693, 701 (1856). 

48 Dobbs’ Case, 2 East P. C. 513 (1770). 

49 United States v. Moore, 2 Lowell (U. S.) 232 (1873). 

Jeremiah Smith, op. cit. ; People v. Scott, 6 Mich. 287, 296 (1859). 
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help Russia, (2) to hinder the war by curtailment of production in 
order to accomplish that object; that it is immaterial which intent 
was principal and which subordinate, so long as they both existed.» 
Thus if I throw a brick at a man behind a plate-glass window, my 
principal desire may be to hit him, but if that necessarily involves 
breaking the window and I know this fact, I have a secondary in- 
tention to break it and am guilty of intentional destruction of 
property, even though I would much rather not have broken the 
glass." When a man was indicted for assault on another with 
intent to disfigure him by biting off his ear, it was useless for him 
to argue that he only intended to injure but not to disfigure, since 
the disfigurement was a necessary and obviously a known conse- 
quence of the intended act. 

There are several answers to this argument that one who intends 
a curtailment of munitions for any purpose must know that fewer 
munitions will hinder the war and therefore must ipso facto intend 
to hinder the war. First, the analogy of ,the throwing and biting 
cases just stated is too simple to have any application to the 
Abrams case. There is no such obvious and mechanical chain of 
cause and effect in complex social conditions. The argument sup- 
poses that the jury could pass on such obscure factors and that its 
finding meant (1) that the hindrance of the war was inevitable 
(2) that this inevitable consequence must have been in the defend- 
ants’ minds. Both steps are very questionable, and a jury’s opinion 
of them ought not to bind an appellate court. Of the first Justice 
Holmes says, “An intent. to prevent interference with the Revolu- 
tion in Russia might have been satisfied without any hindrance 
to carrying on the war in which we were engaged.” Thus a very 
short strike that stopped intervention would have caused a very 
small loss in munitions for shipment to France, which would have 
been enormously offset by the release of troops and equipment 
previously diverted to Russia. And a different Russian policy 
might have created greater liberal enthusiasm in this country and 
elsewhere for the President’s war aims. The second step ignores 





5 y BrsHop, New Criminat Law, 8 ed., § 339; Rex v. Gillow, 1 Moody C. C. 85 
(1825). : 

52 Cf. Rex. ». Pembliton, 12 Cox C. C. 607 (1874). A shooting analogy is given in 
33 Harv. L. REv. 444, note. 

58 State v. Clark, 69 Iowa, 196 (1886). 

5 40 Sup. Ct. Rep. 17, 21 (1919). 
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the belief of the defendants that a friendly Soviet Government 
would render valuable aid in attacking Imperial Germany by war, 
or at least by propaganda, whose effectiveness was proved within 
a fortnight after the conviction of Abrams and his friends. 

Secondly, if every curtailment of munitions, whatever its pur- 
pose, is necessarily criminal under this Act, because of its alleged 
obvious and inevitable effect on the war, why does the Espionage 
Act take pains to limit the crime to “curtailment . . . with intent 
. . . lo cripple or hinder the United States in the prosecution of the 
war’? This clause is superfluaus and meaningless, if every ad- 
vocacy of curtailment involves such an intent. This clause about 
intent must add something to the rest of the definition of this 
crime. “Intent to hinder the war” clearly means more than the 
artificial lawyer-made intention to obstruct the war conjured up 
from any threat of a strike. The word “intent” in a very severe 
criminal statute, and especially a statute limiting popular dis- 
cussion, must mean what any layman who wished to urge a strike 
in war-time lawfully would assume it to mean, that interference 
with the war must not be the object of his exhortation, the pur- 
pose at which he aims. Such a man would be entrapped if 
“intent”? means an incidental, undesired, and at the most a 
vaguely considered consequence of his utterances.* Strikes are 
not ordinarily illegal, and it would be startling if Congress in- 
tended to prohibit all incitement to them in war. Naturally the 
statute confined itself to strikes and similar measures that were 
specifically planned to interfere with the war. 

This is not, as has been charged, a confusion of intent and 
motive.” It is absurd to say that “interference with the war was 





55 It is significant that Justice Clarke omits this clause in quoting the indictment, 
and possibly he overlooked it altogether and assumed that intent to advocate curtail- 
ment of war essentials was the only intent specified in the Act. 

56 Ibid., Holmes, J.: ‘When words are used exactly a deed is not done with intent 
to produce a consequence unless that consequence is the aim of the deed — unless the 
aim to produce it is the proximate motive of the specific act . . .” The Sabotage 
Act punishes defective manufacture of war essentials only if there is intent to interfere 
with the war or reason to believe that the act will interfere with it. Act of April 20, 
1918. 

57 “Justice Holmes’ Dissent,” 1 Review, 636 (December 6, 1919). This article 
also censures Justice Holmes for not quoting the passage about keeping the armies at 
home. I hope I have shown reasons why it should never have been quoted by any 


judge. 
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palpably the direct and desired effect which these appeals were in- 
tended to produce” and aid to Russia only a motive. Justice 
Clarke expressly recognizes that the “primary intent”’ was to help 
Russia.*® The defendants intended to produce certain tangible 
results, notably protest meetings, which in turn were intended to 
produce another tangible result, the end of intervention. Their 
motive was love for Russia. Possibly they also intended as part 
of their machinery of protest to produce a general strike, if intent 
can exist without any expectation of success. Interference with 
the war was at the most an incidental consequence of the strikes, 
entirely subordinate to the longed for consequence of all this agita- 
tion, withdrawal-from Russia. It is wholly unsound to label the 
conjectural war consequence intent and the absorbing Russian 
consequence motive. 

Finally, this argument of inevitable hindrance proves too much. 
If these defendants were guilty under the fourth count, so was every 
other person who advocated curtailment in the production of war 
essentials, no matter what his purpose. The machinists in Bridge- 
port who struck in defiance of the arbitration of the National War 
Labor Board violated the Espionage Act, although they intended 
to obtain higher wages. The Smith and Wesson Company violated 
it in refusing to continue to manufacture pistols under another 
arbitration, although they intended to retain an open shop.*® 
The coal miners last autumn violated that Act in calling a strike. 
The government should have threatened all these people with the 
twenty-year penalty of the Espionage Act instead of acting under 
its general war statutes or imposing the milder rigors of the Lever 
Act and an injunction.” 

In other words, the Supreme Court was construing not only a 
criminal statute which must be applied in a fashion which the lay- 
men who are menaced by it will readily understand, but a statute 





58 40 Sup. Ct. Rep. 17, 19. 

59 See these two cases in REPORT OF THE ACTIVITIES OF THE WAR DEPARTMENT IN 
THE FIELD OF INDUSTRIAL RELATIONS DURING THE WAR (Washington, 1919), 32-35. 

60 T have not troubled to apply similar reasoning to the third count of the indict- 
ment, because for reasons already stated I do not consider the pamphlets contained 
any advocacy of resistance to the United States. Consequently, that count should be 
disregarded like the first two, Holmes, J., says: “Resistance to the United States 
means some forcible act of opposition to some proceeding of the United States in 
pursuance of the war. . . . There is no hint at resistance to the United States as I 
construe the phrase.” 40 Sup. Ct. Rep. 17, 22 (1919). 
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limiting discussion and hence to be interpreted in the light of the 
First Amendment. It ought not to be assumed that Congress 
meant to make all discussion of any governmental measure crim- 
inal in war-time simply because of an incidental interference with 
the war. The danger of the majority view is that it allows the 
government, once there is a war, to embark on the most dubious 
enterprises, and gag all but very discreet protests against these non- 
war activities. To give extreme concrete examples: Irish munition 
workers could not have been urged to strike had our government 
been sending arms to Dublin Castle, because this would have less- 
ened munitions for France, since a machinist could not be sure 
that any particular shell or gun was going to Ireland. Incitement 
to armed resistance to an executive edict nationalizing women 
would be opposition that might paralyze the war, and therefore 
easily suppressed under this Act. 

On the constitutional point, little can be added to the statement 
of Justice Holmes. Although a dissenting opinion, it must carry | 
great weight as an interpretation of the First Amendment, be- 
cause it is only an elaboration of the principle laid down by him 
with the backing of a unanimous court in Schenck v. United States.™ 


“The question in every case is whether the words used are used in 
such circumstances and are of such a nature as to create a clear and pres- 
ent danger that they will bring about the substantive evils that Congress 
has a right to prevent.” 


Since that case is reaffirmed by Justice Clarke this principle still 
remains law, greatly strengthened since the Abrams case by Justice 
Holmes’ magnificent exposition of the philosophic basis of this 
article of our Constitution: 


“Persecution for the expression of opinions seems to me perfectly 
logical. If you have no doubt of your premises or your power and want - 
a certain result with all your heart you naturally express your wishes in 
law and sweep away all opposition. To allow opposition by speech 
seems to indicate that you think the speech impotent, as when a man says 
that he has squared the circle, or that you do not care whole-heartedly 
for the result, or that you doubt either your power or your premises. 
But when men have realized that time has upset many fighting faiths, 
they may come to believe even more than they believe the very founda- 





249 U. S. 47, 52 (1919). 
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tions of their own conduct that the ultimate good desired is better reached 
by free trade in ideas — that the best test of truth is the power of the 
thought to get itself accepted in the competition of the market, and that 
truth is the only ground upon which their wishes safely can be carried 
out. That at any rate is the theory of our Constitution. It is an experi- 
ment, as all life is an experiment. Every year if not every day we have 
to wager our salvation upon some prophecy based upon imperfect knowl- 
edge. While that experiment is part of our system I think that we 
should be eternally vigilant against attempts to check the expression of 
opinions that we loathe and believe to be fraught with death, unless they 
so imminently threaten immediate interference with the lawful and 
pressing purposes of the law that an immediate check is required to 
save the country. . . . Only the emergency that makes it immediately 
dangerous to leave the correction of evil counsels to time warrants 
making any exception to the sweeping command, ‘Congress shall make 
no law abridging the freedom of speech.’ ” ® 


The majority opinion dismisses this matter in two sentences, 
citing decisions on the Espionage Act of 1917 to establish the con- 
stitutionality of the far more objectionable provisions of the Act 
of 1918.% Furthermore, the court did not have to declare the 
clauses involved in the third and fourth counts void. Indeed, it 
cannot reasonably be doubted that they ave constitutional when 
construed in accordance with the First Amendment. It is the 
same situation that Judge Hand pointed out in Masses v. Patten: 
it is not a question of judicial refusal to enforce legislation, but of 
giving it a construction which will not limit discussion beyond the 
express terms of the Act. The words of the statute requiring a 
specific intent were presumably not meant by Congress to bear a 
meaning which would curb political agitation on matters unrelated 
to the war. The statute uses the ordinary language of criminal 
solicitation and attempt, and does not expressly demand the pun- 
ishment of words in the absence of immediate danger or a deter- 
mined purpose in itself dangerous to cause actual obstruction of the 
war. Therefore, it was erroneous for the court to construe it so 
as to make the remote bad tendency and possible incidental con- 
sequences of these pamphlets a valid basis for conviction. And 
even if all advocacy of curtailment of munitions be considered 





® 40 Sup. Ct. Rep. 17, 22 (1919), 
8 Tbid., 18. 
* 244 Fed. 535, 538 (1917). See 32 Harv. L. REV. 960. 
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dangerous, the intent clause limits the crime and should not have 
been ignored. While the decision of the majority has done a 
lasting injustice to the defendants, its effect on the legal conception 
of freedom of speech should be temporary in view of its meager 
discussion of the subject and the enduring qualities of the reason- 
ing of Justice Holmes. 

In another place ® I have written in support of this danger-test 
as marking the true limit of governmental interference with speech 
and writing under our constitutions, but the able and thoughtful 
criticism of that test in a recent number of this REview © makes it 
imperative to say something more on the subject. In the first 
place, the First Amendment is something more than “‘an expres- 
sion of political faith.” It was demanded by several states as a 
condition of their ratification of the Federal Constitution, and is 
as definitely a prohibition upon Congress as any other article in 
the Bill of Rights. The policy behind it is the attainment and 
spread of truth, not merely as an abstraction, but as the basis of 
political and social progress. ‘‘Freedom of speech and of the 
press” is to be unabridged because it is the only means of testing 
out the truth. The Constitution does not pare down this freedom 
to political affairs only or to the opinions which are held by a ma- 
jority of the people in opposition to the government. A freedom 
which does not extend to a minority, however small, and which 
affords them no protection when the majority are on the side of 
the government would be a very partial affair, enabling the major- 
ity to dig themselves in for an indefinite future. The editor’s 
view that the Amendment does not protect a few of the people 
against the force of public opinion throws us back to the English 
trials during the French Revolution, and the Sedition Law of 1798, 
for which the United States through many years showed its repen- 
tance by pardoning all prisoners and repaying to them the fines 
imposed. A friend of Lovejoy, the Abolitionist printer killed in 
the Alton riots, said at the time that we are more especially called 
upon to maintain the principles of free discussion in case of un- 
popular sentiments or persons, as in no other case will any effort 
to mamtain them be needed. 





65 “Freedom of Speech in War-Time,” 32 Harv. L. REV. 932. 
6 “The Espionage Act and the Limits of Legal Toleration,” 33 Harv. L. REv. 442 
(January, 1920). 
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Undoubtedly, although we are not infallible, we must assume 
certain opinions to be true for purposes of action; but this does not 
make it right or desirable to assume that they are true for the 
purpose of crushing those who hold a contrary doctrine. 


“There is the greatest difference between presuming an opinion to be 
true, because, with every opportunity for contesting it, it has not been 
refuted, and assuming its truth for the purpose of not permitting its 
refutation.” 


The vote of the majority of the electorate or the legislature is 
the best way to decide what beliefs shall be translated into im- 
mediate action, and the government must resist if its opponents 
begin to carry on the conflict of opinions by breaking heads in- 
stead of counting them. But it is equally inadvisable for the gov- 
ernment to seek to end a contest of ideas by imprisoning or exiling 
its intellectual adversaries. Force seems like force to its victim, 
whether or not it has the sanction of law. No one will question 
that the government must resist a revolt, however Utopian in 
purposes, but the inference that logically it must also condemn all 
utterances ‘“‘aimed at such subversion or tending solely thither”’ 
ignores the difference of degree emphasized by the First Amend- 
ment. It is the unfailing argument of persecutors. The opinions 
to which they object are always conceived to aim at revolution, 
violence, and nothing else, although such utterances are usually in 
large part the exposition of political and economic views. The 
advocates of parliamentary reform in England were condemned on 
just such reasoning. To throw overboard the danger-test, and 
permit ‘the suppression, whenever reasonably necessary, of utter- 
ances whose aims render them a menace to the existence to the 
state,” inevitably substitutes jail for argument, since the deter- 
mination of the vague test of ‘‘menace” depends on the tribunal’s 
abhorrence of the defendant’s views. It is no answer that this 
tribunal (outside of the crushing powers of the post-office and of 
the immigration officials in deportation cases) is a jury. A fitness 
to apply a common sense standard to alleged criminal acts bears no 
resemblance to a capacity to appraise the bad political and social 
tendency of unfamiliar economic doctrines during panic. The 
Abrams case shows the capacity of a judge to decide such a ques- 
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tion. The only tribunal which can pass properly on the menace of 
ideas is time. 

We must fight for some of our beliefs, but there are many ways 
of fighting. The state must meet violence with violence, since there 
is no other method, but against opinions, agitation, bombastic 
threats, it has another weapon, — language. Words as such should 
be fought with their own kind, and force called in against them 
only to head off violence when that is sure to follow the utterances 
before there is a chance for counter-argument. To justify the sup- 
pression of the Abrams agitation because the government could not 
trust truth to win out against ‘the monstrous and debauching 
power of the organized lie” overlooks the possibility that in the 
absence of free discussion organized lies may have bred un- 
checked among those who upheld the course of the government 
in Russia. 

The lesson of United States v. Abrams is that Congress alone can 
effectively safeguard minority opinion in times of excitement. 
Once a sedition statute is on the books, bad tendency becomes the 
test of criminality. Trial judges will be found to adopt a free 
construction of the act so as to reach objectionable doctrines, and 
the Supreme Court will probably be unable to afford relief. 

Most of the discussion of the Abrams case has turned on the 
question whether the decision of the United States Supreme Court 
affirming these convictions was right or wrong. It seems to me 
much more important to consider the case as a whole, and ask how 
the trial and its outcome accord with a just administration of the 
criminal law. 

The systematic arrest of civilians by soldiers on the streets of 
New York City was unprecedented, the seizure of papers was ille- 
gal, and the evidence of brutality at Police Headquarters is very 
sinister. The trial judge ignored the fundamental issues of fact, 
took charge of the cross-examination of the prisoners, and allowed 
the jury to convict them for their Russian sympathies and their 
anarchistic views. The maximum sentence available against a 
formidable pro-German plot was meted out by him to the silly 
futile circulars of five obscure and isolated youngsters, misguided 
by their loyalty to their endangered country and ideals, who hatched 
their wild scheme in a garret and carried it out in a cellar. “The 
most nominal punishment” was all that could possibly be in- 
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flicted, in Justice Holmes’ opinion, unless Judge Clayton was 
putting them in prison, not for their conduct, but for their creed. 
The wife of one prisoner has been deported to Russia without even 
a chance for farewell,®® while he and his friends are condemned for 
their harmless folly to spend the best years of their lives in American 
jails. The whole proceeding, from start to finish, has been a dis- 
grace to our law,” and none the less a disgrace because our highest 
court felt powerless to wipe it out. The responsibility is simply 
shifted to the pardoning authorities, who except for the release of 
the unlucky Rosansky have as yet done nothing to remedy the 
injustice, and to Congress which can change or abolish the Sedition 
Act of 1918, so that in future wars such a trial and such sentences 
for the intemperate criticism of questionable official action ” shall 
never again occur in these United States.” 
Zechariah Chafee, Jr. 


Harvarp Law ScHOoOL. 





8 40 Sup. Ct. Rep. 17, 22 (1919). 

6° Letter to the writer from Harry Weinberger. 

7 See Morley’s indignation at the “thundering sentences” for sedition in India. 
2 RECOLLECTIONS, 269. 

™ On armed intervention without Congressional authority, see the state papers of 
Seward and Fish, 6 Moore’s Dicest or INTERNATIONAL Law, 23 ff.; and Moorfield 
Storey, “A Plea for Honesty,” 7 YALE REv. 260 (1918): “If any nation were to do 
any of these things to the United States, we should not doubt that it was making war 
on us.” 

7 The following material should be added to the Bibliography. In support of the 
majority opinion is John H. Wigmore, “Abrams v. U. S.: Freedom of Speech and 
Freedom of Thugging in War-time and Peace-time,” 14 Itt. L. REv. 539 (March, 
1920), which erroneously states that the passages about keeping the allied armies 
busy at home were in the pamphlets distributed by the defendants, whereas they 
were in unimportant manuscripts. In favor of the dissenting opinion is the note by 
L. G. C., in 14 Int. L. REv. 601. 
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FEDERAL POWER TO OWN AND OPERATE 
RAILROADS IN PEACE TIME 


Dian csongelrrnbapes there are decisions of the Supreme 
Court of the United States which afford a reasonable basis 
for the contention that the United States is vested with the power 
to acquire and operate the railroads used in the transportation 
of interstate commerce. But as the facts involved in those cases 
were so different from those which would be presented should an 
effort be made to exercise such power, this constitutional question 
cannot be regarded as so firmly settled that it is not worthy of 
consideration. 

It will hardly be insisted that such power is vested in the general 

government under the clause of the Constitution which authorizes 
Congress “to establish post-offices and post-roads,” although 
that clause has been mentioned by the Supreme Court as one 
reason why Congress may construct or authorize the construction 
of a railroad from one state into another.! The carrying of mails 
is but a small incident to the ownership and operation of railroads; 
and it cannot be believed that the general government has the 
power to embark in an enterprise so gigantic for such an incidental 
purpose. 

The power, if it exists, must be found in Article I, Section 8, 
‘ clause 3, which empowers Congress “to regulate commerce with 
foreign nations, and among the several States, and with the Indian 
tribes.” 

In interpreting this clause the Supreme Court soon held that 
Congressional jurisdiction extended not only to transportation itself, 
but also to the goods transported, and to the ways and instruments 
of, and the individuals engaged in, transportation. Those cases 
which involved the ownership by the government of the ways and 
means of transportation are here of special interest. 

Early in the nineteenth century Congress appropriated $710,000 
toward the construction of a highway from Cumberland, Mary- 





1 California v. Central Pac. R. R. Co., 127 U. S. 1 (1887), 
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land, to the state of Ohio. Apparently the legality of this appro- 
priation was not attacked; and it has been often recognized by the 
Supreme Court as valid because designed to promote interstate 
commerce.” 

In California v. Central Pacific Railroad Company, in referring 
to the action of Congress in granting lands and franchises to the 
Atlantic & Pacific Railroad Company and the mens Pacific 
Railroad Company, the Supreme Court said: 


“The power to construct, or to authorize individuals or corporations 
to construct, national highways and bridges from State to State, is 
essential to the complete control and regulation of interstate commerce. 
Without authority in Congress to establish and maintain such highways 
and bridges, it would be without authority to regulate one of the most 
important adjuncts of commerce.’’® 


So in Luxton v. North’ River Bridge Company, the court said: 


“Although Congress may, if it sees fit and as it has often done, recog- 
nize and approve bridges erected by authority of two States across 
navigable waters between them, it may, at its discretion, use its sovereign 
powers, directly or through a corporation created for that purpose, 
to construct bridges for the accommodation of interstate commerce 
by land, as it undoubtedly may to improve the navigation of rivers for 
the convenience of interstate commerce by water.” 


United States v. Jones® involved certain locks, dams, canals, 
and franchises situated between Wisconsin River and the mouth 
of Fox River, which the United States had acquired from the 
Green Bay & Mississippi Canal Company, and the power of the 
United States to own them was not questioned. Monongahela 
Navigation Company v. United States’ was a proceeding brought 
by the United States to condemn for navigation purposes certain 
locks and dams which had been erected by the defendant under 
authority granted by the legislature of Pennsylvania; and the 
power of the government to condemn the property for that purpose 
was not contested. 





2 California v. Central Pac. R. R. Co., 127 U. S. 1, 39 (1887); Indiana ». United 
States, 148 U. S. 148 (1893); Wilson v. Shaw, 204 U. S. 24, 35 (1907). 

3 California v. Central Pac. R. R. Co., 127 U. S. 1, 39 (1889). 

4 Luxton ». North River Bridge Co., 153 U. S. 525, 530 (1894). 

5 roo U. S. 513 (1883). 
6 148 U. S. 312 (1893). 
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United States v. Chandler-Dunbar Company’ was one of the last 
cases before the Supreme Court involving the ownership by the 
United States of transportation ways. Congress had declared by 
act “that the ownership in fee simple absolute by the United 
States of all lands and property of every kind and description 
north of the present St. Marys Falls Ship Canal throughout its 
entire length and lying between said ship canal and the inter- 
national boundary line at Sault Sainte Marie, in the State of Michi- 
gan, is necessary for the purposes of navigation of said waters and 
the waters connected therewith,” and authorized the condemna- 
tion of the territory described for the construction of additional 
canals, locks, and dams. It was regarded as settled that the 
United States had the power to acquire and hold this property, 
and the important questions determined related to the elements 
of damages for which the United States is liable in such cases. 

These are illustrative of a number of cases in which the power of 
the United States to own the ways along which interstate and 
foreign commerce is transported is recognized. But do any number 
of decisions of that character settle beyond doubt that the United 
States has the power to own and operate in times of peace all the 
railroads of the United States engaged in interstate commerce? 

The Constitution of the United States, like all other instruments, 
must be construed as a whole. Consequently in determining the 
extent of the powers granted to the general government by one of 
its clauses, it is necessary to consider all other clauses bearing upon 
the same subject. 

Again, the language of a clause may be so general that it will 
admit of a construction vesting unlimited power in the general 
government as to the matter to which the clause relates. Yet a 
point may be reached beyond which it is perfectly apparent that 
the authors of the Constitution could not possibly have intended 
the power to extend, and to go beyond which would throw the 
entire instrument out of equilibrium and thus practically create 
a new constitution. The courts will not write a new constitution 
in that way; and hence there may be some limit even to the 
powers conferred by the commerce clause, although the courts have 
very properly held that it is far reaching in its scope. 

As the power is claimed under the commerce clause of the 





7 229 U.S. 53 (1913). 
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Constitution, it is not insisted that it exists as to roads engaged 
exclusively in intrastate commerce. But are there any such roads? 
In order to engage in interstate or foreign commerce it is not 
necessary that the road extend from one state into another. If 
it is the initial, intermediate, or ultimate carrier of articles, the 
transportation of which originates in one state with their desti- 
nation in another state or foreign country, or originates in a foreign 
country with their destination in the United States, it is engaged 
in interstate or foreign commerce. Nor is it necessary that such 
commerce be very great as compared with the total traffic carried 
in order to make the road subject to congressional legislation. 
This is illustrated by the case of United States v. Colorado & North 
Western Railroad Company,® decided by the United States Circuit 
Court of Appeals, Eighth Circuit. The company owned a short 
line of narrow gauge road situated wholly in the state of Colorado. 
A small shipment of hardware originating at Omaha, Nebraska, 
and a shipment of paper tablets originating at Kansas City, Mis- 
souri, were carried on one of its trains to points on its line in cars 
not equipped with safety appliances. They were not carried on 
through bills of lading, and there was no common control or man- 
‘ agement between this line and the lines from which the goods 
were received. Yet the court held that the company was subject 
to the provisions of the Safety Appliance Act and imposed the 
prescribed penalty. It is true that the Court of Appeals, Sixth 
Circuit, held to the contrary in a case presenting similar facts, 
but that decision was based primarily on the construction of the 
act itself, and not on the want of power in Congress to legislate 
upon the subject. 

There is certainly no short line of road that does not carry some 
commerce destined to, or originating at, a point outside the state 
in which it is located; and, therefore, according to the advocates 
of government ownership, the United States can acquire by pur- 
chase or condemnation and operate all the railroad lines in the 
United States. 

Let us assume that the United States possesses such power. 
If it were exercised, thereafter the states could not impose taxes 
of any kind upon railroad property, would have no controi what- 
ever over the operation of trains, the maintenance of ways, or 





8 157 Fed. 321 (1907). 
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the manner or methods of conducting the transportation business 
by railroads, and could neither prescribe nor regulate in any way 
the rates for carrying intrastate commerce by rail. In other words, 
all power of the states with reference to the regulation or control 
over intrastate commerce in every respect, in so far as carried by 
rail, would be destroyed. 

This would be the necessary result, because, so far as hay power 
of the United States extends, its sovereignty is supreme and 
admits of no restraints or limitations by the states. Not only is 
this a necessary implication arising from the granting of power to 
the United States, but as to the control of its property it is expressly 
provided by Article IV, Section 3, clause 2 of the Constitution, 
that “The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States.” 

If the power to make a// needful rules and regulations respecting 
its property is in the United States, the states can possess no power 
to make any such rules and regulations except by consent of the 
United States expressed or implied. This proposition is self- 
evident, but a brief review of the authorities relating to the subject 
will show how the principle has been applied. 

In McCulloch v. Maryland® it was held that the state of Mary- 
land had no power to impose a tax upon the operation of a branch 
of the Bank of the United States, the court saying: 


“The sovereignty of a State extends to every thing which exists by 
its own authority, or is introduced by its permission; but does it extend 
to those means which are employed by Congress to carry into execution 
powers conferred on that body by the people of the United States? 
We think it demonstrable that it does not. Those powers are not 
given by the people of a single State. They are given by the people 
of the United States, to a government whose laws, made in pursuance 
of the constitution, are declared to be supreme. Consequently, the 
people of a single State cannot confer a sovereignty which will extend 
over them.” !° 


It was once supposed that property owned by the United States 
other than that expressly designated in Article I, Section 8, clause 
17 of the Constitution, to wit, places purchased by the consent 





9 4 Wheat. (U. S.) 317 (1810). 
10 Tbhid., 4209. 











780 HARVARD LAW REVIEW 


of the legislatures of the states for the erection of forts, magazines, 
arsenals, dockyards, and other needful buildings, was subject to 
taxation by the states in which it was located; and there were 
dicta of the Supreme Court of the United States and some decisions 
of state courts to that effect. But in Van Brocklin v. State of Ten- 
nesseé, it was held without a dissenting voice, that lands situated 
in a state, which are acquired by the United States through sales 
for direct taxes, levied pursuant to act of Congress, are not subject 
to state taxation while so owned by the United States. The court 
repeated in substance the above quotation from the opinion in 
McCulloch v. Maryland, and also said: - 


“The states have no power, by taxation or otherwise, to retard, 
impede, burden, or in any manner control, the bperations of the consti- 
tutional laws enacted by Congress to carry into execution the powers 
vested in the general government.” 


In Wisconsin Central Railroad Company v. Price County,® it was 
held that as long as the government retained such right or interest in 
lands owned by it, as justified their withholding a patent from 
the donee or purchaser, such land was not subject to taxation by 
the state. After quoting Article IV, Section 3, of the Constitution 
the court said: 


“And this implies an exclusion of all other authority over the prop- 
erty which could interfere with this right or obstruct its exercise.” “4 


In United States v. Gratiot,” which involved the leasing of min- 
erals belonging to the United States, the court, in referring to this 
clause of the Constitution, said: 


“The term territory, as here used, is merely descriptive of one 
kind of property, and is equivalent to the word lands. And congress 
has the same power over it as over any other property belonging to the 
United States, and this power is vested in Congress without limitation, 
and has been considered the foundation upon which the territorial 
governments rest.’ 


It was thus recognized that the provision applies to all lands 

and all other property belonging to the United States regardless 

of how acquired. In fact this clause could not be otherwise inter- 
1 yr7 :U. S. 151, 156 (1886). 2 Tbid., 155. 


8 133 U.S. 496 (1890). 4 Tbid., 504. 
15 34 Pet. (U. S.) 526 (1840). 16 Jbid., 537 (italics are writer’s). 
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preted. It has probably been applied most frequently in cases 
involving the public lands of the United States; and a few of those 
cases will illustrate how far it has been held to extend. 

In 1885 Congress passed an act which prohibited the fencing 
of public lands; and Camfield v. United States*” was an action 
in equity to compel the removal of a fence which had been erected 
by the defendant around government lands situated in Colorado. 
With reference to the jurisdiction of the United States over these 
lands the court said: 












“While the lands in question are all within the State of Colorado, the 
Government has, with respect to its own lands, the rights of an ordinary 
proprietor, to maintain its possession and to prosecute trespassers. It 
may deal with such lands precisely as a private individual may deal 
with his farming property. It may sell or withhold them from sale. 
It may grant them in aid of railways or other public enterprises. It 
may open them to preémption or homestead settlement.” !* 


But later in its opinion the court said: 





















“The general Government doubtless has a power over its own prop- 
erty analogous to the police power of the several States, and the extent to 
which it may go in the exercise of such power is measured by the exi- 
gencies of the particular case.” , 


And Camfield was required to remove his fence, though there was 
no state law relating to the matter. 

In United States v. Grimaud,” an indictment was sustained 
which alleged the violation in California of a regulation of the 
Secretary of Agriculture adopted under a statute authorizing him 
“to make such rules and regulations and establish such service 
[respecting forest reservations] as will insure the objects of such 
reservation, namely, to regulate their occupancy and use, and to 
preserve the forests thereon from destruction.” 

Therefore Congress may provide for the control of its property 
by regulations enforceable by either civil or criminal proceedings. 

In fact a number of sections of the criminal code relate to tres- 
passes upon and injuries to the public lands and the robbery, 
larceny, and embezzlement of the personal property of the United 













17 167 U. S. 518 (1867). 18 Tbid., 524, 525. 
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States, and these statutes are enforced regardless of where the 
property is located. 
In United States v. Chicago,” the court said: 


“It is not questioned that land within a State purchased by the 
United States as a mere proprietor, and not reserved or appropriated 
to any special purpose, may be liable to condemnation for streets or 
highways, like the land of other proprietors, under the rights of eminent 
domain.” 


It appeared from this language that a state has some paramount 
sovereignty over property within its territory which belonged 
to the United States, but had not been ceded by the state for the 
purposes designated in Article I, Section 8, clause 17 of the Con- 
stitution. But this early dictum was disregarded in Utah Power 
& Light Co. v. United States,” where the question whether a state 
has the power to authorize the condemnation of property belonging 
to the United States was directly presented. After citing many 
authorities the court said: 


*‘And so we are of opinion that the inclusion within a State of lands 
of the United States does not take from Congress the power to control 
their occupancy and use, to protect them from trespass and injury and 
to prescribe the conditions upon which others may obtain rights in. 
them, even though this may involve the exercise in some measure of 
what commonly is known as the police power. ‘A different rule,’ as 
was said in Camfield v. United States, supra, ‘would place the public 
domain of the United States completely at the mercy of state legislation.’ 

“Tt results that state laws, including those relating to the exercise of 
the power of eminent domain, have no bearing upon a controversy such 
as is here presented, save as they may have been adopted or made 
applicable by Congress.”* 


And with reference to the respective sovereign rights of the United 
States and the states over such lands the court said: 


“True, for many purposes a State has civil and criminal jurisdiction 
over lands within its limits belonging to the United States, but this 
jurisdiction does not extend to any matter that is not consistent with 
full power in the United States to protect its lands, to control their 
use and to prescribe in what manner others may acquire rights in them. 
Thus while the State may punish public offenses, such as murder or 





2 7 How. (U. S.) 185, 190, 194 (1849). 2 243 U.S. 389 (1917). 
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larceny, committed on such lands, and may tax private property, 
such as live stock, located thereon, it may not tax the lands themselves 
or invest others with any right whatever in them.’ 


If the United States owned the railroads, it would have the same 
jurisdiction over the rights of way, stations and station grounds; 
shops and other realty, as it has over its public lands lying within 
the states. And its power would be equally exclusive over all other 
property owned by it and used in connection with the operation of 
the roads, and also over their operation itself. 

Therefore, if the United States can lawfully acquire, hold, and 
operate the railroads of the United States, under the guise of 
regulating interstate and foreign commerce, it can destroy abso- 
lutely the power of the states to regulate or exercise any control 
whatever over the enormous flow of intrastate commerce which 
is carried by rail. 

When the Constitution is construed as a whole, can the power 
merely to regulate interstate and foreign commerce be so extended 
by construction as to exclude the states from the exercise of any 
control over their intrastate commerce? 

It has been so generally understood that while the Congress is 
vested with the power to regulate interstate and foreign com- 
merce there is reserved to the states the power to regulate intra- 
state commerce, that it would appear useless to comment upon 
the authorities relating to that subject. 

The constitutional provisions relating to the subject appear to be 
perfectly plain. The tenth amendment provides that ““The powers 
not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, 
or to the people.” This amendment was really interpretative 
only, and was adopted to allay existing fears that an attempt might 
be made to invade the reserved powers of the states. But reser- 
vations which previously existed by mere implication thereafter 
rested also upon a positive declaration. Before the Constitution 
was adopted, the power to control all kinds of commerce was 
vested absolutely in the states. But in adopting that instrument 
the people divided that power between the Congress and the 
states; and it certainly was not intended that the one could by 
any device destroy the power vested in the other. And the subse- 





*4 243 U. S. 404 (1917). 
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quent, adoption of the tenth amendment shows that that was 
especially true with reference to the invasion of the power of the 
states by the United States. 

It is apparent, therefore, that the construction and ownership of 
a lock and dam at a point in a navigable stream where it is much 
needed, or the authorizing of and aiding in the construction of a 
transcontinental line of road when private capital could not be 
induced to undertake unaided such enterprise, are so insignificant 
in comparison with the ownership and operation of all the railroads 
of the country, that the court’s action upon those questions cannot 
be régarded as precedents at all controlling. In those cases the 
ownership of the means of transportation was a mere incident; 
but in the contemplated case the government’s business interests 
would be so vast, and the enterprise so complicated and of such 
magnitude, that the regulation of interstate and foreign commerce 
would become a mere incident. 

But because of the enormous flow of both intrastate and inter- | 
state and foreign commerce and their necessary intermingling in 
transportation, and of the repeated applications to varying states 
of facts by the Supreme Court of the principle that the power of the 
United States is exclusive as far as it extends and embraces every 
reasonable means of enforcing or exercising a power conferred, 
there is some uncertainty as to how far Congress may affect by 
legislation commerce wholly within a state. 

A few cases will illustrate how far it has been held that the 
power of the states over intrastate commerce has been restricted » 
by the commerce clause. 

Louisville & Nashville R. R. Co. v. Eubank® involved the validity, 
in so far as it affected interstate commerce, of the clause of the 
constitution of the state of Kentucky which prohibited the charg- 
ing of a greater sum for a shorter than for a longer haul over the 
same line. The Railroad Company operated a line of road be- 
tween Nashville, Tennessee, and Louisville, Kentucky, a distance 
of one hundred and eighty-five miles. This road passed through 
Franklin, Kentucky. The company had transported tobacco from 
Franklin to Louisville, the shorter distance entirely within the 
state, at the rate of twenty-five cents per one hundred pounds, 
while at the same time it was transporting tobacco from Nashville 


% 3184 U. S. 27 (1902). 
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to Louisville, the longer and interstate haul, at twelve cents per 
one hundred pounds. The twenty-five cent rate between Franklin 
and Louisville was conceded to be reasonable, but between Nash- 
ville and Louisville there was water competition, and a twenty-five 
cent charge would have destroyed the company’s tobacco traffic 
between those two points. The Court of Appeals of Kentucky 
held that the provision was applicable, and that the shipper was 
- entitled to recover the amount of the discrimination against him. 
The Supreme Court of the United States reversed this judgment, 
holding that the clause of the Constitution, in so far as construed 
to apply to the relationship between an intrastate and an interstate 
rate, directly affected interstate commerce and was invalid. 

A case of the same nature, but which extended the principle 
farther, was Houston, etc. Texas R. R. v. United States.* That 
was an action brought by the railroad companies to enjoin an order 
of the Interstate Commerce Commission directing that the roads 
cease to discriminate in rates against Shreveport, Louisiana, and 
in favor of Houston and Dallas, Texas. Acting under orders of the 
Railroad Commission of the State of Texas, the roads had fixed 
very materially lower rates on certain articles shipped from Houston 
and Dallas to interior Texas points than they were charging on the 
same articles shipped from Shreveport, Louisiana, to such points. 
The Interstate Commerce Commission fixed reasonable maximum 
rates for the interstate shipments and ordered that the roads cease 
discriminating in favor of the intrastate shipments. It was insisted 
that the Interstate Commerce Commission had no jurisdiction 
whatever over the intrastate rates, and that any order made 
affecting them was a nullity. This contention was overruled, 
the court holding that the intrastate rates directly affected the flow 
of interstate commerce, and that the order of the commission 
relieved the railroads from the duty of observing the orders of 
the state railroad commission. After citing many cases the court 
said: 

“While these decisions sustaining the Federal power relate to meas- 
ures adopted in the interest of the safety of persons and property, they 
‘illustrate the principle that Congress in the exercise of its paramount 
power may prevent the common instrumentalities of interstate and 
intrastate commercial intercourse from being used in their intrastate 





6 234 U. S. 342 (1914). 
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operations to the injury of interstate commerce. This is not to say 
that Congress possesses the authority to regulate the internal commerce 
of a State, as such, but that it does possess the power to foster and 
protect interstate commerce, and to take all measures necessary or 
appropriate to that end, although intrastate transactions of interstate 
carriers may thereby be controlled.”?? 

And again: 

“Tt is immaterial, so far as the protecting power of Congress is con- 
cerned, that the discrimination arises from intrastate rates as compared 
with interstate rates. The use of the instrument of interstate commerce 
in a discriminatory manner so as to inflict injury upon that commerce, 
or some part thereof, furnishes abundant ground for Federal interven- 
tion. Nor can the attempted exercise of state authority alter the matter, 


where Congress has acted, for a State may not authorize the carrier to 
do that which Congress is entitled to forbid and has forbidden.” 


. This language of the court would admit of a broad application, 
but it should be considered in connection with the facts to which 
it was actually applied. 

The Minnesota Rate Cases *° was an attack upon the orders. of 
the Railroad and Warehouse Commission and the legislative acts 
of the state of Minnesota prescribing maximum rates for freight 
and a,maximum fare of two cents a mile for passengers. It was 
insisted that as to certain localities the rates disturbed the rela- 
tionship previously existing between interstate and intrastate 
rates, thus imposing a burden upon interstate commerce and causing 
discriminations. against localities outside the state. 

The court in effect held that in the. absence of Congressional 
legislation the states have the power to establish for intrastate 
commerce rates which are reasonable, that is, rates which the state 
could constitutionally fix, regardless of their incidental effect upon 
interstate commerce, and that Congress had not undertaken to. 
deprive them of that, power in the enactment of the interstate 
commerce laws. But after mentioning the contentions of the rail-. 
road companies that the same facilities were used for the trans- 
portation of both interstate and intrastate traffic, and that the two 
classes of traffic were continually intermingled, and it was practi- 
cally impossible to keep them separate, the court. said: 





* 234 U.S. 353 (1914). 8 Ibid., 354. 
9 230 U.S. 352, 432 (1913). 
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“But these considerations are for the practical judgment of Congress 
in determining the extent of the regulation necessary under existing 
conditions of transportation to conserve and promote the interests 
of interstate commerce. If the situation has become such, by reason 
of the interblending of the interstate and intrastate operations of inter- 
state carriers, that adequate regulation of their interstate rates cannot 
be maintained without imposing requirements with respect to their 
intrastate rates which substantially affect the former, it is for Congress 
to determine, within the limits of its constitutional authority over 


interstate commerce and its instruments the measure of the regulation 
it should supply.” *° 


It was thus recognized that circumstances may exist under which | 
Congress may regulate to an extent rates on intrastate traffic. 

In Reagan v. Mercantile Trust Co.™ and Smyth v. Ames,” the 
question was presented whether Congress could control intrastate 
commerce through the medium of a corporation organized under 
a charter granted by it. The insistence was that inasmuch as all 
of the franchises of the corporation had been derived from Con- 
gress, among which was the right to charge and collect tolls, the 
state had no power to limit or qualify them, and hence that Con- 
gress alone had the power to regulate the rates to be charged by 
the corporation. The court held in both cases that Congress had 
not by the act incorporating the company signified an intent to 
remove the corporation entirely from the control of the states, 
but passed over the question whether Congress had the power to 
do so or not. The evasion of this question by the court is some- 
what surprising. It is difficult to understand how Congress can, 
through a corporation created by it, exercise a power which it 
does not constitutionally possess. Its authority to create a cor- 
poration organized for commercial purposes is derived from the 
commerce clause of the Constitution. And it certainly cannot 
confer upon a corporation power over commerce which it cannot 
exercise itself, but which has been reserved to the states. 

The power of Congress to pass legislation which affects intra- 
state commerce is further illustrated by the Hours of Service Act, 





30 230 U. S. 432, 433 (1913). 

31 354 U. S. 413 (1894). 

2 169 U. S. 466 (1898) . 

%° California v. Centrai Pacific R. R., 127 U. S. 1, 39 (1888); Luxton v. North _— 
Bridge Co., 153 U. S. 525, 529 (1804). 
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the safety appliance acts, the last Employers’ Liability Act, and 
the Adamson Bill, and the decisions of the Supreme Court sustain- 
ing them. These cases show that the power which Congress may 
exercise under the commerce clause is very comprehensive. Yet 
is there any doubt that there exists in the states a power over rail- 
road companies engaged in interstate commerce which Congress 
cannot destroy or impair? _ 

That the existence of such power has always been recognized by 
the Supreme Court of the United States is manifest from numerous 
declarations of that body to that effect. Thus in Gibbons v. Ogden, 
in speaking of the commerce clause, it was said: 


“The enumeration presupposes something not enumerated; and 
that something, if we regard the language or the subject of the sentence, 
must be the exclusively internal: commerce of 2 State. . . . The com- 
pletely internal commerce of a State, then, may be considered as re- 
served for the State itself.” 


In License Tax Cases * the court said: 


“But very different considerations apply to the internal commerce 
or domestic trade of the States. Over this commerce and trade Con- 
gress has no power of regulation nor any direct control. This power 
belongs exclusively to the States.” 


In the Trade-Mark Cases *" the court said: 


“While bearing in mind the liberal construction, that commerce with 
foreign nations means commerce between citizens of the United States 
and citizens and subjects of foreign nations, and commerce among the 
States means commerce between the individual citizens of different 
States, there still remains a very large amount of commerce, perhaps 
the largest, which, being trade or traffic between citizens of the same 
State, is beyond the control of Congress.” 


In Northern Securities Co. v. United States,** after citing the 
cases in which the state courts had held combinations in violation 
of state laws invalid, the court said: 


_ “Ts there, then, any escape from the conclusion that, subject only to 
such restrictions, the power of Congress over interstate and inter- 





* Baltimore & Ohio R. R. Co. v. Int. Com. Com’n, 221 U. S. 612 (1911); Southern 
Ry. Co. v. United States, 222 U.S. 20 (1911); Second Employers’ Liability Cases, 
223 U.S. 1 (1912). 

35 g Wheat. (U. S.) 1, 195 (1824). 36 5 Wall. (U. S.) 462, 470, 471 (1866). 
37 100 U. S. 82, 96 (1879). 88 193 U.S. 197, 342 (1904). 
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national commerce is as full and complete as is the power of any State. 
over its domestic commerce?” 


Like expressions occur in numerous other cases, among them 
those above cited which construe most broadly the commerce 
clause of the Constitution. 

But if any doubt had arisen that because of the intimate associa- 
tion of interstate and intrastate commerce growing out of modern 
methods of transportation the United States could assume full 
control over all the business and activities of a carrier of interstate 
commerce, that doubt was put to rest by the decision of the Su- 
preme Court in the first Employers’ Liability Cases.*® The act 
there attacked was held unconstitutional because liability was 
made to rest on the mere fact that the employer was engaged in 
interstate commerce, and not upon the connection the act of negli- 
gence, upon which liability was predicated, had with interstate 
commerce. Upon this subject the court said: 


“Tt remains only to consider the contention which we have previ- 
ously quoted, that the act is constitutional, although it embraces sub- 
jects not within the power of Congress to regulate commerce, because one 
who engages in interstate commerce thereby submits all his business con- 
cerns to the regulating power of Congress. To state the proposition is 
to refute it. It assumes that because one engages in interstate com- 
merce he thereby endows Congress with power not delegated to it by 
the Constitution, in other words, with the right to legislate concerning 
matters of purely state concern. . . . It is apparent that if the conten- 
tion were well founded it would extend the power of Congress to every 
conceivable subject, however inherently local, would obliterate all the 
limitations of power imposed by the Constitution, and would destroy 
the authority of the States as to all conceivable matters which from the 


beginning have been, and must continue to be, under their control so 
long as the Constitution endures.’’* 


Four justices dissented on the ground that the act could and 
should have been so construed as to apply only to accidents directly 
connected with interstate commerce and to employees when 
engaged in such commerce. But all agreed that it was uncon- 
stitutional if the interpretation of the majority was correct. 

The second Employers’ Liability Act by express language 
applied to common carriers by railroad only “while engaging in 





39 207 U. S. 463 (1908).  Tbid., 502. 
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commerce between” the states, etc., and only to persons suffering 
injuries while “‘employed by such carrier in such commerce”; and 
it was held without dissent to be constitutional.“ And upon 
the same distinction the validity of the Hours of Service Act 
was maintained. 

It is therefore conclusively settled that the fact that a common 
carrier is engaged in interstate commerce does not subject it to 
the control of Congress in every respect and as to all of its acts, 
and that Congress has no authority whatever over such carriers 
as to matters not directly connected with interstate or foreign 
commerce. That every common carrier by rail has an enormous 
amount of traffic, which is strictly intrastate business, and that 
a very large per cent of its activities have no immediate connection 
with interstate commerce, cannot be questioned. As was said 
by the court in the Trade-Mark cases, perhaps the greater volume 
of business is thus beyond the power of Congress. 

Then, if Congress has no constitutional power’ to regulate or 
control in any way intrastate rates that do not directly burden 
or affect interstate or foreign commerce; if it cannot prescribe 
hours of service for employees of carriers by rail except while 
employed in connection with such commerce; if it can prescribe 
no rule of liability between the carrier and its employees except 
as to accidents occurring in connection with such traffic; in 
short, if it possesses no power to exercise contro] in any respect 
over the traffic and transactions of such carriers which are strictly 
local and do not directly affect interstate or foreign commerce, 
how can it possibly possess the power to acquire and operate 
properties which will necessitate the doing of these very things 
which it has no power to do? 

If the roads when purchased and while operated by the United 
States Government would remain as to local matters subject to 
the control of the states, of course there would be no basis for the 
objection. But as heretofore shown, such would not be the case. 
By Article IV, Section 3, clause 2 of the Constitution, whenever 
the United States acquires property, that government alone can 
exercise control over it, and the states are stripped of all power 
to participate in or interfere with that control except by consent 
of Congress. Then the situation is this: By the division of power 
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prescribed by the commerce clause and the tenth amendment, the 
United States is prohibited from exercising any control over carriers 
by rail as to strictly local matters. By the clause of the Consti- 
tution relating to the ownership of property, exclusive control over 
its property is vested in the United States. Therefore, the owner- 
ship of the roads would necessitate, by virtue of the one clause, the 
exercise of a power by the United States which it is prohibited 
from exercising by the other; and certainly that cannot be done 
which would necessarily produce a condition that cannot lawfully 
exist. In other words, the contention that the United States 
Government can own and operate the railroads rests upon the 
theory that by implication such power is vested in the govern- 
ment by the very clause which, when read with the tenth amend- 
ment and Article IV, Section 3 of the Constitution, positively 
prohibits it. 

As no railroad system could possibly survive without carrying 
intrastate traffic, it is hardly conceivable that an effort will ever 
be made to acquire the roads for the purpose of carrying inter- 
state and foreign commerce alone. But is Congress vested with 
power to acquire and operate the roads solely for that purpose? 

The arguments against the power to do so, for carrying all 
classes of commerce indiscriminately, apply with equal force to 
their acquisition and use for carrying interstate commerce alone. 

Regardless of the kind of traffic it carries, there are a great 
many activities necessary in the operation of a line of road which 
are purely local, and over which Congress has no control. For 
illustration: an employee is not engaged in interstate commerce 
while taking down and putting up fixtures in a machine shop 
operated by the company for repairing locomotives used in both 
intrastate and interstate commerce.” Nor is an employee so 
engaged while removing coal from storage tracks to ‘coal chutes, 
even though the coal had been previously brought from another 
state and was to be used by locomotives in interstate commerce.“ 
And of course matters of like character are innumerable. Because 
of the constant intermingling of intrastate with interstate and 





® Shanks v. Del., Lack. & W. R. R. Co., 239 U. S. 556 (1916). 
% Chic., Bur. & Quincy R. R. Co. v. Harrington, 241 U. S. 177 (1916); Lehigh 
Valley R. R. Co. v. Barlow, 244 U. S. 183 (1917). 
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foreign commerce, in fact but few things of a strictly local char- 
acter are now done in operating a road that would not be done 
by a road hauling exclusively interstate and foreign commerce. 

Finally, the history of the times when the Constitution was 
adopted, the well-known conception of the proper functions of 
government entertained by its framers, the traditions of the gov- 
ernment from its foundation to the present time, and the con- 
struction placed upon the commerce clause by the Supreme Court 
of the United States in the innumerable cases determined by it 
involving that clause, show beyond question that the power vested 
in Congress is to regulate interstate and foreign commerce, and not 
to own the instrumentalities of such commerce except in peculiar 
instances and to a limited extent, where such ownership may 
create, prevent the destruction of, or greatly promote such com- 
merce. 

While a constitutional provision expressing a fundamental 
principle of government may be sufficiently flexible to permit 
adjustment to changed conditions of society, it can admit of no 
radical alteration by mere interpretation. 

Those who formulated the Constitution believed in individual 
liberty and opportunities, and regarded that government best 
which subjects its citizens to as few restraints, and gives them 
as many opportunities for success, as is consistent with the welfare 
of society. In other words, they believed that the true functions 
of government are to protect individuals against injury and oppres- 
sion from others and to see that every citizen has a fair and equal 
chance, and that it is not a proper function to exclude the citizen 
from any naturally legitimate line of enterprise. This general 
theory of government was also entertained by those to whom 
the Constitution was submitted for adoption; and the course of 
congressional legislation and judicial decisions, and especially the 
utterances of the greatest statesmen, have been in harmony with it. 

The class of business greater than any other one class is that 
of transportation. No other class has required greater initiative 
and ability for its development and successful operation. Cer- 
tainly neither the members of the constitutional convention nor the 
statesmen who urged the acceptance of the Constitution by the 
people of the states contemplated that, under the guise of regu- 
lating interstate and foreign commerce, the transportation of all 
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kinds of commerce might be taken over by the United States and 
be entirely removed from the domain of private enterprise. 

There was one kind of business in which it was contemplated 
the United States Government might engage, and that was the 
transportation of mails; and with reference to that it was provided 
that Congress shall have power “to establish post-offices and 
post-roads.” But with reference to interstate and foreign com- 
merce only the power “‘to regulate” was conferred; and a dis- 
tinction must have been intended between the power “to establish”’ 
the instrumentalities for carrying the mails and the power “to 
regulate” interstate and foreign commerce, which includes the 
instrumentalities of the transportation. 

J. A. Fowler. 


KNOXVILLE, TENN. 
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THE SIXTEENTH AMENDMENT 


Does the Sixteenth Amendment to the Constitution of the United 
States give Power to Congress to levy Taxes on Incomes from 
Bonds and other Securities issued by States, Cities, and other 
Subdivisions of States, and from Salaries and Wages paid by 
them ? 


6 Rn original Constitution of the United States provided:? 


“The Congress shall have Power To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the com- 
mon Defence and general Welfare of the United States; but all 
Duties, Imposts and Excises shall be uniform throughout the United 
States.” 


If this had been all, this would have been general power to levy 
taxes of all kinds, including, among others, an income tax. But 
the Constitution cut down what would otherwise have been a 
general power, so that there was not a general power to levy an 
income tax:? 

“No Capitation, or other direct, Tax shall be laid, unless in Pro- 
portion to the Census or Enumeration hereinbefore directed to be 
taken.” ; 


Also:* 


“Representatives and Direct Taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective Numbers,” etc. 


The Supreme Court decided in Pollock v. Farmers Loan & Trust 
Company * that taxes on income or rents from real estate and 
taxes on income from personal property would all be “direct” taxes; 
and that, as these would not be taxes apportioned “in Proportion 
to the Census,” or “‘apportioned among the several States . 
according to their respective Numbers,” they would not be such 





1 Article I, Section 8. 2? Article I, Section 9, clause 4. 
3 Article I, Section 2. 4 158 U. S. 601, 635 (1898). 
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taxes as the Constitution authorized or permitted Congress to levy. 
The court did not decide that there was power to levy an income 
tax provided it was apportioned “in Proportion to the Census,” 
and never has decided any such thing. It would be a contradiction, 
an impossibility. 

A tax without apportionment is no tax at all. Suppose Congress 
enacted, “‘A tax of $2,000,000,000 is hereby levied.”” Who would 
pay it? How much would any one pay? Would any one be excn- 
erated by paying less than all of it? It could not be collected as a 
tax. The very word “tax” (Greek, taco or, tatrw, to arrange) 
implies arrangement, apportionment; and taxes have come to have 
different names according as they are apportioned in one mode* 
or another. 

Cooley on Taxation® says, ‘‘Apportionment of the burden is 
therefore a necessary element in all taxation,” ® and quotes Ruggles, 
J., in People v. Brooklyn,’ “‘The power of taxing and the power 
of apportioning taxation are identical and inseparable. Taxes 
cannot be laid without apportionment.’ ” : 

Therefore to state, as has been done by many recently, that 
prior to the sixteenth amendment there was “power to levy an 
income tax,”’ and that all that was lacking was power to apportion 
it as an income tax, is to state a contradiction. 

Thus, we have taxes named according to the bases of apportion- 
ment, as ad valorem tax, tax by the front foot or acre, or assess- 
ment or tax according to benefit; poll, head, or capitation tax; 
license, franchise, business or occupation tax; import, export 
tax, etc. ; 

An “income tax” is a tax apportioned on some basis in propor- 
tion to income. It need not be at the same rate for small as for 
large incomes. [It is not enough that a tax may be paid out of 
income. Most taxes of all kinds, except perhaps inheritance 
taxes, are paid out of income. But that does not make them 
“income taxes.” A tax statute seldom concerns itself as to the 
fund out of which a tax is to be paid, but always and necessarily 
concerns itself with the basis of apportionment. That, and that 
alone, gives the name to the tax. , 

The state of the law at the time of the decision in the Pollock 





.) 
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case was that an income tax on the following incomes could not 
be levied by Congress: 
1. Incomes from real estate.® 
2. Incomes from personal property of all kinds, including, 
among others, railroad and other corporation bonds, 
stocks, debentures, notes, etc.° 
3. Incomes from bonds and other securities issued by the 
several states, cities, or other subdivisions of states.!° 
4. Salaries or wages of officers and employees of all kinds of 
the several states or subdivisions of states.” 

The court said in the Pollock case that a tax on the gains or 
‘profits from business, privileges, or employments might be sus- 
tained as an “excise” tax,” and that such tax might not have 
been invalid if it had been made clear in the act that Congress 
intended to enact that tax without regard to the failure of the 
other provisions of the act. 

Such was the state of the law when a demand arose in 1909 for an 
income tax, or at least for power in Congress to levy an income 
tax. An act was passed in 1909 imposing an “excise” tax upon 
the gains of corporations, and was held valid as such, and not as 
an income tax act. 

President Taft, in a message read in the Senate June 16, 1909, 
concluded: 


“T therefore recommend to the Congress that both houses by a two- 
thirds vote shall propose an amendment to the Constitution conferring 
the power to levy an income tax upon the National Government without 
apportionment among the States in proportion to population.” 


June 17, 1909, there was introduced, read, and referred to the 
Finance Committee of the Senate the following proposed amend- 
ment to the Constitution: 


“The Congress shall have power to lay and collect direct taxes on 
incomes without apportionment among the several States according to 
population.” 





® Pollock case, 157 U. S. 429, 585 (1895); and 158 U. S. 630 (1895). 

* Pollock case, supra. 

10 Pollock case, supra. 

1 Collector v. Day, 11 Wall. (U. S.) 113, 114 (1870), cited and approved in Pollock 
case, 157 U. S. 429, 584 (1895). 

B 158 U. S. 601, 635 (1895). 
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June 28, 1909, the Senate Finance Committee reported the 
proposed amendment in a changed form, the same as finally 
adopted as a part of the Constitution; that is: 


“The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the several 
States, and without regard to any census or enumeration.” 


Note that the word “direct’’ was omitted, and the words “from 
whatever source derived” were inserted. 

July 12, 1909, the same present form of amendment was reported 
in the House. 

The proceedings of the Senate and the House show nothing 
further of interest as to the form of the amendment. 

The state of the law as the result of the decision in the Pollock 
case on the above points 1 to 4 and as to “excise” tax was fresh 
in the minds of Congress. That decision was the reason for the 
amendment. When the word “direct” was stricken out and the 
words ‘‘from whatever source derived” were inserted, it must be 
presumed that Senators and Representatives knew the meaning 
of the word “‘whatever,” and knew that among the “sources” of 
income were bonds and other securities issued by states, cities, 
and other subdivisions of states, and salaries and wages of officers 
and employees of states, cities, and other subdivisions of states. 
When men propose so serious a thing as an amendment to the 
Constitution they choose their words carefully and use them in 
their ordinary meaning. Any other course would make an amend- 
ment a trap and a mystery. 

Congress had at times attempted to levy an income tax on all 
said sources 1 to 4 and had failed, as the Pollock case and the 
Day case had decided. The sixteenth amendment gathers up all 
these failures, omitting none, strikes out the word “‘direct,” which 
would have made the amendment deal only with “direct”’ taxes, and 
inserts the words “‘from whatever source derived,” which include 
all sources, and says, in fact and in legal effect, whatever has been 
the state of the Constitution and the decisions and of the law 
heretofore, and of traditions, politics, states’ rights, state sover- 
eignty, structure of the government, relations between the national 
and state governments, or anything else, for that is always the 
effect of an amendment to the national Constitution, — whatever 
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all these may have been, henceforth “The Congress shall have 
power to lay and collect taxes on incomes, from whatever source 
derived,”’ etc. nae 

It will not do to argue, as some do, that the amendment was 
restricted in its purpose to taking away the necessity for appor- 
tionment in the case of “direct” taxes, that is, taxes on incomes 
from real estate or personal property; for the word “direct” was 
stricken out in order to prevent any such narrow construction, 
and at the same time the words “from whatever source derived” 
were inserted in order to make the amendment as broad as lan- 
guage can make it. 

There was no exception from the amendment. Had any excep- 
tion been intended as to incomes from bonds and other securities 
issued by states, cities, or other subdivisions of states, or from 
salaries or wages paid by them, it would have been easy so to 
provide in the amendment. Income from such “sources” is a 
matter of common, everyday knowledge of all men. It was not 
overlooked. But what would be the result if it could be shown 
that Congress overlooked this plain, everyday fact, a fact, more- 
over, that was made clear in the decision in the Pollock case, 
which was the decision that made the amendment necessary or 
advisable? Is an amendment to the Constitution couched in 
plain, everyday words to be cut down on any such ground? It 
would be interesting to learn what limit there would be upon 
changing the meaning of words in an amendment, if words may 
thus be changed. 

Some of those who argue that the sixteenth amendment does not 
authorize Congress to tax incomes from bonds and other securities 
issued by states, cities, and other subdivisions of states, and from 
salaries and wages paid by them, say that this might be done if 
the amendment made it plain, etc. Pray, what kind of plainness 
is needed? Is it necessary that the amendment should read, “in- 
comes from whatever source derived, and also incomes from bonds 
and other securities issued by states, cities, and other subdivisions 
of states, and from salaries and wages paid by them?” Must our 
Constitution be ridiculous in order to be “plain”? Let us hold the 
scales even, and not permit any political ideas to affect a judicial 
or legal question. 

It has been hinted or implied, or perhaps even asserted, in some 
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of the arguments on this subject, that there is no power to make 
an amendment authorizing the Congress to tax such incomes. 
Article V of the Constitution provides: 


“The Congress, whenever two thirds of both Houses shall deem it 
necessary, shall propose Amendments to this Constitution, or, on the 
Application of the Legislatures of two thirds of the several States, shall 
call a convention for proposing Amendments, which, in either Case, 
shall be valid to all Intents and Purposes, as Part of this Constitution, 
when ratified by the Legislatures of three fourths of the several States, 
or by Conventions in three fourths thereof, as the one or the other Mode 
of Ratification may be proposed by Congress; Provided that no Amend- 
ment which may be made prior to the Year One thousand eight hundred 
and eight shall in any Manner affect the first and fourth Clauses in 
the Ninth Section of the first Article; and that no State, without its 
Consent, shall be deprived of its equal Suffrage in the Senate.” 


Here is a general power of amendment with certain exceptions 
only. The principle of construction is clear that those are the only 
exceptions that exist. Expressio unius exclusio alterius est. It 
would be impossible to construe documents or language by any 
other rule. 

Of the exceptions in said Article V the first two are limited 
in time, “prior to the year One thousand eight hundred and eight,” 
which implies that after that date they might be the subject of 
amendment. The said “first clause in the Ninth Section of the 
first Article” permitted the slave trade until 1808. Congress 
promptly abolished it beginning January 1, 1808. 

The said ‘fourth clause in the Ninth Section of the first Article” 
provided: 


“No Capitation, or other direct, Tax shall be laid, unless in proportion 
to the Census or Enumeration hereinbefore directed to be taken.” 


Clearly, under this express proviso of said Article V, this fourth 
clause may be amended in 1808 or at any time afterwards. Obvi- 
ously taxation is not a forbidden subject, on which no amendment is 
permitted, even if there be any forbidden subjects, and there are 
none except only a state’s right to equal suffrage in the Senate. 
This power of amendment in tax matters is not limited at all 
after 1807. 

Much has been written about the “structure of the American 
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Constitution,” “sovereignty of the States,” ‘‘the National Govern- 
ment and the State Governments are each Sovereign in its sphere,”’ 
and other such phrases, as if they excluded the power of amend- 
ment or change. It is obvious that such phrases do not advance 
the argument at all. 

In pursuance of the power of amendment have been made the 
first ten amendments, and the thirteenth, prohibiting slavery, 
and the fourteenth and fifteenth, all three clearly diminishing 
the power and sovereignty of the states in important matters 
reserved to them in the original Constitution. 

The cases on which writers rely, that the national government 
cannot tax the states or their instrumentalities, and the states 
cannot tax the national government or its instrumentalities, were 
all decided in the absence of provision in the Constitution of the 
United States expressly authorizing such taxation. Those decisions 
do not rest upon any ruling that the people of the country cannot 
by amendment authorize such taxation. The national government 
has always been one of delegated powers, that is, one must look 
into the Constitution and its amendments in order to find out what 
powers it has; but once a power is found in Constitution or amend- 
ment, there can no longer be any question of its existence, and 
language conferring it is to be construed as words are ordinarily 
construed, even though its effect is to that extent to “restrain or 
annul the sovereignty of the States.” 

That the sixteenth amendment affects the ‘“‘sovereignty of the 
States” is not an objection. In Martin v. Hunter’s Lessee,® Mr. 
Justice Story, giving the opinion of the court, to the effect that 
the Court of Appeals of Virginia must obey the mandate of the 
Supreme Court of the United States, said: 


“Tt has been argued that such an appellate jurisdiction over state 
courts is inconsistent with the genius of our governments, and the 
spirit of the constitution. That the latter was never designed to act 
upon state sovereignties, but only upon the people, and that, if the 
power exists, it will materially impair the sovereignty of the states, 
and the independence of their courts. We cannot yield to the force of 
this reasoning; it assumes principles which we cannot admit, and 
draws conclusions to which we do not yield our assent. 

“It is a mistake that the constitution was not designed to operate 





38 y Wheat. (U. S.) 304 342, 343, 344 (1816). 
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upon states, in their corporate capacities. It is crowded with provisions 
which restrain or annul the sovereignty of the states in some of the 
highest branches of their prerogatives. The tenth section of the first 
article contains a long list of disabilities and prohibitions imposed 
upon the states. Surely, when such essential portions of State Sover- 
eignty are taken away, or prohibited to be exercised, it cannot be cor- 
rectly asserted that the constitution does not act upon the states. The 
language of the constitution is also imperative upon the states, as to 
the performance of many duties. 


“The argument urged from the possibility of the abuse of the revising 
power, is equally unsatisfactory. It is always a doubtful course, to argue 
against the use or existence of a power, from the possibility of its abuse. 
It is still more difficult, by such an argument, to engraft upon a general 
power, a restriction which is not to be found in the terms in which it 
is given.” ! 

The above is especially pertinent, not only as to the general 
power in Article V to make amendments, but also as to the general 
power in the sixteenth amendment to tax “incomes, from what- 
ever source derived.” 

Suppose the sixteenth amendment had contained the additional 
words ‘‘and also tax incomes from bonds and other securities 
issued by states, cities, and other subdivisions of states, and from 
salaries and wages paid by them.” If the argument against the 
power to make an amendment taxing such incomes means any- 
thing, it means that even then the amendment in this respect 
would be void because beyond the power of an amendment so to 
provide. If necessary in order to make such amendment effective, 
the amendment might also add, the courts shall have no power to 
render this amendment ineffective. But obviously such addition 
is not necessary, for the mere enactment of the amendment is suffi- 
cient notice to the courts that it is to be effective. 

The Supreme Court itself is the creature of the same Constitution 
that provided the general power of amendment, and there is un- 
doubted power to amend as to the structure and functions and 
even existence of the court itself, and power by amendment to pre- 
vent the court from rendering an amendment ineffective, if it were 
necessary to insert an express provision to that effect. This is not 
an instance where one who grants what in terms is an all-inclusive 
power may nevertheless have the grant cut down on the ground 
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that the grantor lacked authority to make such full grant. An 
amendment to the Constitution is supreme, and controlling upon 
the Supreme Court, as well as upon Congress, the President, the 
states, and the people; and the court has no more right than they 
to subtract anything from the ordinary meaning of the words 
“from whatever source derived.” 

The fact that an amendment changes things from what they were 
under the Constitution and decisions of the court prior to the amend- 
ment is nothing against the amendment, but in its favor; for the 
very object of an amendment is change from prior conditions. 

Frequently it is said that the national government and a state 
is “each sovereign in its sphere.” It would be more accurate, 
and conducive to clearer thinking, to say that sovereignty is 
divided between the two, each having the complement of the other’s 
share; and, further, that the Constitution provides how these 
portions of sovereignty may by amendment be shifted from the 
state to the nation or the reverse; and that the general power of 
amendment in Article V puts only one limit or exception upon the 
power of amendment, namely, that no state without its consent 
may be deprived of its equal suffrage in the Senate. To deny that 
portions of sovereignty may be thus shifted would bé to deny the 
power of amendment. All acts of a state are in its sovereign 
capacity. There are not some acts pertaining to it as a sovereign 
and others not. Any amendment acts upon its sovereignty. 

There was power, then, to make the sixteenth amendment 
broad enough to tax incomes from bonds and other securities 
issued by states, cities, and other subdivisions of states, and from 
salaries and wages paid by them. 

The question then comes back to what the language of this 
amendment naturally means. If a man by will gave income to 
his wife for life, from his estate, ‘“‘from whatever source derived,” 
or, if a man made a contract to pay over his “‘income from what- 
ever source derived,’”’ could income from state and municipal 
bonds, etc., be excluded? 

How the words of the sixteenth amendment strike the minds of 
men generally may perhaps be illustrated from two examples. 
The New York Times of February 21, 1919, in an editorial, said: 

“The Treasury is said to rely upon a decision of 1871, although it 
was rendered before the constitutional amendment taxing income ‘from 
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whatever source derived’. .. . It requires an argument to exempt 
any income made taxable by plain language both of the law and the 
constitutional amendment,’’ etc. 


The New York Evening Post, in an editorial of August 20, 1918, 
referring to the Pollock case, said: 


“This declared . . . that since a municipality was ‘one of the instru- 
ments of the State Government,’ ‘a tax on the income from its bonds 
was a tax on the power of the States,’ and therefore unconstitutional. 
. . . But the courts’ objections were naturally removed, when, in 
1913, the States approved the Constitutional Amendment that ‘Con- 
gress shall have power to lay and collect taxes on incomes from whatever 
source derived,’” etc. 


Have those who deny that the power of amendment of the 
Constitution is general considered fully what would be the condi- 
tions if the Supreme Court should decide that the power to amend 
is limited in some respects, other than that of equal suffrage for 
each state in the Senate? It would be necessary for the court to 
give some good and sufficient legal reason for such limitation, treat- 
ing the question as a strictly legal one. A political reason would 
not be sufficient, for the court has nothing to do with politics, but 
only the law, and it would be intolerable that the court should ever 
undertake to decide cases on political grounds. What in the last 
analysis would be a remedy for any lack of general legal power to 
amend the Constitution except revolution? We do not like to think 
of such a remedy, and there is no need to, for the Constitution itself 
has provided a full and adequate legal remedy in the general power 
of amendment. 

It would have been quite possible for this nation to have had its 
central government have all power except what was delegated to 
the states, as was the effect of the British Parliament Act in respect 
to the Canadian Government. Perhaps, if our Constitution were 
to be framed anew to-day, when both communication and trans- 
portation are now very much quicker and easier from Maine to 
California than they were in colonial days from one end of New 
York or Pennsylvania to the other, our central government might 
originally have had a much greater share of the sovereignty that 
was by the Constitution divided between the states and the nation. 
Some of the thoughtful men of our nation have wondered whether 
we have not paid, and are not now paying, too high a price in time 
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and money for all the regulations of forty-eight states as to rail- 
roads, fire and life insurance, and generally the doing of business 
by corporations and individuals in several States, and in a great 
many other respects, and by having to examine and comply with 
the endless statutes and multitudes of decisions of the courts in 
forty-eight states as well as acts of Congress and decisions of 
United States courts. All of this waste, expense, and burden falls 
on the ultimate consumer and forms part of our cost of living. 

However that may be, when, pursuant to the Constitution, an 
amendment transfers some function or sovereignty to the national 
government, the words of the amendment should be read in their 
ordinary meaning-and given full and fair effect. 

Our Constitution was adopted to make us a nation: it was not 
a treaty among states. The Civil War settled that beyond question. 
But, also, this has been the view of the Supreme Court from an 
early date. In Martin v. Hunter’s Lessee, Mr. Justice Story, 
giving the opinion of the court, said: 


“The constitution of the United States was ordained and established, 
not by the states in their sovereign capacities, but emphatically, as 
the preamble of the constitution declares, by ‘the people of the United 
States.’ There can be no doubt that it was competent to the people 
to invest the general government with all the powers which they might 
deem proper and necessary; to extend or restrain these powers according 
to their own good pleasure, and to give them a paramount and supreme 
authority. As little doubt can there be, that the people had a right 
to prohibit to the states the exercise of any powers which were, in their 
judgment, incompatible with the objects of the general compact; to 
make the powers of the state governments, in given cases, subordinate 
to those of the nation, or to reserve to themselves those sovereign authori- 
ties which they might not choose to delegate to either.” 


Equal suffrage in the Senate must be preserved, and it mey 
readily be granted that this implies that the states must not cease 
to exist. But no one believes that an income tax such as Congress 
might levy on incomes from bonds and other securities issued by 
states, cities, and other subdivisions of states, and from salaries and 
wages paid by them, would destroy the states. The same income 
tax on United States bonds does not destroy the United States, 
nor does an income tax on individuals and corporations destroy 





144; Wheat. (U. S.) 324, 325. 
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them. The states are really but the people themselves who elect 
the very members of Congress who are to levy the taxes. The 
suggestion that the people cannot be trusted not to destroy them- 
selves or their own state governments by an income tax is absurd. 
It is not the case of one separate and independent people taxing 
another and dependent people. An income tax levied by the British 
Parliament on incomes from bonds issued by London, Liverpool, 
Manchester, and other cities, would not destroy those cities, and a 
French income tax on incomes from bonds of Paris, Lyons, Mar- 
seilles, and other cities, would not destroy them. Let us get away 
a little from the provincialism of states’ rights and state sovereignty; 
also let us remember that:we have in our country a divided sover- 
eignty, with express provisions in our Constitution by which portions 
of sovereignty of the states may be transferred from time to time to 
the national government or the reverse, and it is not the function 
of the Supreme Court to prevent an amendment from being effec- 
tive on the ground that it might subtract from the sovereignty of 
the states, or on the ground that Congress might abuse its power. 

On the other hand, there is danger to the nation. Hundreds of 
thousands of officers and employees of states, cities, counties, towns, 
and other subdivisions of states, pay no United States income tax 
on their incomes from such occupations, and billions of bonds issued 
by states and their subdivisions are likewise now exempt by Con- 
gress from United States income tax, and these vast numbers of 
persons and bonds in these tax-exempt classes are constantly in- 
creasing as the states enlarge their functions. The peril to the 
nation and its revenues ought to be obvious. If not, then let us 
consider further what would happen to the nation’s revenues if all 
the states should follow the example of North Dakota in taking 
direct ownership and control, not only of public utilities so called, 
but also of other industries hitherto deemed private occupations. 
In that event, how much income would ultimately be left subject 
to United States income tax, and what would be the peril to the 
nation, especially in time of war, when an income tax is its chief 
reliance for revenue? 

Some writers have made an argument that prior to the sixteenth 
amendment the Constitution conferred power to levy income taxes, 
and that this amendment relieved Congress from the necessity of 
apportioning income taxes among the states according to the census; 
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and they, therefore, deny that the sixteenth amendment confers 
power to tax incomes from bonds and other securities issued by 
states, cities, and other subdivisions of states, and. salaries and 
wages paid by them. The premises might both be true and yet this 
conclusion obviously does not follow. When such writers thus state 
that the amendment merely relieved Congress from making such 
apportionment according to the census, they beg the question. 
While professing to give effect to the words “ from whatever source 
derived,”’ they give absolutely no effect to those words; for the 
amendment as first introduced into the Senate would have accom- 
plished all that such writers say was accomplished by the amend- 
ment, and they refuse to permit those words, which were carefully 
inserted by the Senate after the amendment was introduced, to 
have not only the ordinary meaning but any meaning whatever. 
It will not do to say that Congress did not mean anything by the 
words, or did not use them in their ordinary meaning; and it will 
not do to say that “ whatever” means only “some,” and that a 
court has a right as a matter of law to pick out the “some” on 
what it may conceive to be grounds of political expediency (using 
the word “ political” here, as elsewhere in this article, only in its 
dignified sense and not as relating to any party politics). Whether 
the amendment should be adopted was a political question; the 
construction of it is a strictly legal question. 

Moreover, the premise of such writers is not correct that prior 
to the sixteenth amendment there was power to levy an income 
tax; for they ignore the fact that there can be no tax without 
apportionment, and that it is the basis or kind of apportionment 
that determines the kind of tax. Note how the argument is stated 
by some who disregard this necessary fact. For example, Mr. 
Albert C. Ritchie in The American Bar Association Journal for 
October, 1919,” writes: 


“The effect of this decision [Pollock] was to make a federal income 
tax a practical impossibility, because the rule of apportionment among 
the States applied to such a tax would be manifestly unfair and unjust.” 


Rather, the learned writer should say, the Pollock case decided 
that an “income” tax was impossible, but that a “head” tax was 
possible. 





15 Pages 602, 608. 
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A little further on Mr. Ritchie seems to have forgotten the 
“impossibility,” for he writes:" 


“When, now, the sixteenth amendment provides that ‘Congress 
shall have power to lay and collect taxes on incomes,’ it did not confer 
any power to levy income taxes in a generic sense, because that was a 
power already possessed and never questioned.” 


Mr. Ritchie then proceeds to refer to the provisions of the 
Constitution giving power “to lay and collect taxes,” and refers 
to the requirement that all ‘“‘direct” taxes must be apportioned 
among the several states according to population, without seeming 
to realize that these two provisions of the Constitution, both taken 
together, as they must be, give thus only a power to levy a “head” 
tax and not an “income” tax. We say the provisions of the Con- 
stitution must be taken both together, not only because that is 
the general rule of construing a document, but also because a tax 
without an apportionment is an absolute (as well as a “ practical”) 
impossibility, and there is no such thing. 

Mr. Ritchie continues:" 


“When, therefore, the sixteenth amendment provides that the power 
to tax incomes—a power which was not granted by the amendment, 
because it had always existed — was to be a power to tax incomes 
‘from whatever source derived, without apportionment among the 
several states, and without regard to any census or enumeration,’ it 
becomes obvious that the purpose of the amendment was to remove 
the qualification which the decision in the Pollock case had placed 
upon income taxes which are direct, namely, that they must be appor- 
tioned, and, further, to remove the necessity of examining the source 
of the income in order to see whether the tax is direct or not.” 


Here are several erroneous statements. The Pollock case did 
not decide that “income” taxes which are “direct” must be 
apportioned (as head taxes, an impossibility), but decided that 
“income” taxes on incomes from all sources (except those which 
might be the subject of an “excise”? tax, as occupations) were 
impossible, for they could not be apportioned as an income tax. 

Since an “income” tax was impossible, the alleged “ qualifica- 
tion which the decision in the Pollock case had placed upon income 
taxes which are direct, namely, that they must be apportioned” 





16 Page 609. 17 bid. 
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as head taxes, is an alleged qualification of a thing which did not 
exist and could not exist; and, as the thing itself did not exist, 
neither did the alleged qualification; and it was not the purpose 
of the sixteenth amendment to “‘remove the qualification,” but its 
purpose was to confer power to levy income taxes. 

Also, it is a perversion of the words of the sixteenth siden 
to make it read: “‘The sixteenth amendment provides that the 
power to tax incomes . . . was to be a power to tax incomes,” 
etc. The amendment does not read “the power to tax incomes,” 
thus implying that the power already existed. It does not recog- 
nize in any way that there was any prior power to tax incomes, 
and in this it agrees with the Pollock decision (and with Mr. 
Ritchie in a prior paragraph, “practical impossibility”); and the 
amendment reads: “The Congress shall have power to lay and 
collect taxes on incomes,” etc.’® 





18 Some one may suggest that prior to the sixteenth amendment it would have 
been possible to levy an income tax as follows: first, apportion the tax among the 
several states “in proportion to the census,” and then inside each state apportion its 
quota among the population according to income (either with graduated or uniform 
rates). That, even if possible, would not be an income tax, but a combination head 
_ tax income tax. Under such a plan Congress must first fix the total money to be 
raised by such tax (and not first fix the rate or rates of tax as usual), and then divide 
this total among the states “in proportion to the census.” Thus the personal income 
tax for the year 1917, according to reports, produced $675,249,450; total census, 1910, 
was 91,972,266; census of Alabama, 1910, was 2,138,093; and Alabama’s share would 
have been in round figures 4g of total, that is, over $15,700,000. The total personal 
income tax paid in Alabama for 1917 was $1,936,211, about 4% of $15,700,000. A 
person in Alabama (as elsewhere) who had an income of $100,000 in 1917 paid a tax 
of $16,180; while under the suggested head tax income tax plan he (as all others in 
Alabama) would have paid, for 1917, eight times as much, that is, he would have 
paid $129,440 ($29,440 more than his total income) if the same proportionate gradu- 
ated rates had been levied in the state as were levied under the United States Income 
Tax Acts for 1917. Under the greatly increased rates for 1918, 1919, and 1920, the 
payments required in Alabama under such plan would have been much greater, and 
the results more impossible and absurd. 

Under such plan, after the total quota of each state had been fixed, it would be 
necessary in each of the forty-eight states first to ascertain the total incomes of all 
persons by having returns made, and then compute the rate, with extended fraction, 
necessary to levy the exact amount each person must pay in order to produce the 
exact total quota of the state, —no more and no less than the exact “pound of flesh,” 
for that would violate the requirement of the Constitution that “direct” taxes be 
laid “in proportion to the census.” Graduated rates, if possible at all, would involve 
almost endless calculations in extended fractions. 

The Pollock case, however, decided that a tax on incomes from gains or profits of 
business, privileges, or employments, that is, occupations, is an “excise,” and the 



















THE SIXTEENTH AMENDMENT 809 


Furthermore, even if there had been some sort of power to levy 
an income tax (though in the Pollock case the Supreme Court 
held that there was power only to levy an “excise” tax, as on 
occupations, etc.) yet the sixteenth amendment is good according 
to its terms as a plain and general grant of power in unambiguous 
language. It has never been the law that a second grant or deed 
in general words is to be cut down because there happened to be a 
prior grant or deed in defective, or even effective, terms, so that 
there would be less granted than is stated in the general terms of 
the second grant or deed. Did any court ever treat a confirma- 
tory deed or statute in such a way? 

It remains to consider certain cases decided by the Supreme 
Court, since the sixteenth amendment, that have been cited as 
supporting views different from those here stated, to wit: Brushaber 
v. Union Pacific Railroad Co.,!° Stanton v. Baltic Mining Co.,” 
Tyee Realty Company v. Anderson,” and Peck v. Lowe.” 

It is pertinent to keep in mind the principles upon which courts 
act in dealing with constitutional questions. Judge Cooley states 
some of them as follows:* 


“Neither, as a rule, will a court express an opinion adverse to the 
validity of a statute, unless it becomes absolutely necessary to the 
determination of a cause before it. Therefore, in any case where a 





Constitution requires that all “excise” taxes be “uniform.” So we must revise the 
above calculations by excluding all such occupation incomes and all such “excise” 
taxes; for they cannot be apportioned “in proportion to the census.” Therefore, 
under such head tax income tax plan there would need to be (in order to reach also 
occupation incomes) two sets of taxes, one a head tax income tax and the other an 
“excise.” The effect of such revision would be a still more grotesque result in Alabama, 
as well as in other states. 

It is no wonder that in the early case of Hylton v. United States, 3 Dall. 171, Mr. 
Justice Iredell, after considering a suggested similar double apportionment of a 
carriage tax and the unequal and impossible results, said: “This mode is too mani- 
festly absurd to be supported, and has not even been attempted in debate.” 

Note that the Constitution says “direct” taxes shall be laid “in proportion to the 
census or enumeration herein before directed to be taken,” and stops there, and there 
is no provision whatever for any second apportionment within each state in proportion 
to income. The Pollock case did not decide that there could be such second appor- 
tionment, but decided that an income tax on incomes from real estate and personal 
property would be a “direct” tax and could not be levied as an income tax, that is, 
apportioned according to income. 

19 240 U. S. 1 (1916). 2 [bid., 103 (1916). 
2 Tbid., 115 (1916). 2 247 U.S. 165 (1918). 
*® CooLey, PRINCIPLES OF CONSTITUTIONAL Law, 2 ed., 152, 153, 154, et seq. 
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constitutional question is raised, if the record presents some other and 
clear ground upon which the court may rest its judgment, and thereby 
render the constitutional question immaterial to the case, the court 
will adopt that course, and the question of constitutional power will be 
left for consideration until a case arises which cannot be disposed of 
without considering it, and when, consequently, a decision upon such 
question will be unavoidable.” 


It is to be noted that since the sixteenth amendment was ratified 
in 1913 no act of Congress has undertaken to tax incomes from 
bonds and other securities issued by states, cities, and other sub- 
divisions of states; and, if the 1919 act of Congress undertook 
to tax salaries and wages paid by states and their subdivisions (as 
some contend), the Treasury Department has refused to take that 
view and has not attempted to collect such taxes. Hence no case 
has arisen before the Supreme Court involving the validity of 
such provisions of any act of Congress. 

We may be sure that the learned justices of the Supreme Court 
would be among the first to disclaim any statement or implication 
that they had undertaken to decide any question of the constitu- 
tionality of a proposed act of Congress in advance of the passage of 
such act. Their jurisdiction extends only to cases, and to express 
an opinion in advance upon a bill in Congress is neither their 
function nor custom. As Professor Thayer and others have 
pointed out in their writings, the Supreme Court in 1793 declined 
to advise President Washington as to questions arising under 
treaties with France, deeming it “improper to enter the field of 
politics by declaring their opinion on questions not growing out 
of the case before them.” 

The case of Brushaber v. Union Pacific. Railroad Co.™ involved 
the validity of the income tax provisions of the act of October 3, 
1913, aS taxing gains of a railroad corporation. The case did not 
involve any tax on incomes from bonds or other securities issued 
by states, cities, or other subdivisions of states, or from salaries 
or wages paid by them. 

Mr. Chief Justice White states and numbers all the contentions 
made in the case, and not one of them involves in any way whatever 
any question of the power of Congress to tax incomes from such 
bonds or securities or such salaries or wages. In view of these 


* 240 U.S. 1 (1916). 
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indisputable facts it seems unfair to the learned Chief Justice to 
assert that he or the court undertook in the Brushaber case to 
pass upon a constitutional question which (1) was not involved 
in the case, and (2) to do so in advance of any act passed by Con- 
gress under which the question might arise, and (3) in the absence 
of arguments by counsel upon such constitutional question. Such 
is not the custom of the Supreme Court. 

In Stanton v. Baltic Mining Company,” the question was as 
to the validity of the provisions of the act of October 3, 1913, 
taxing incomes of mining companies, and no more involved the 
questions now under discussion than did the Brushaber case. 

In Tyee Realty Company v. Anderson,* the question was as to 
the validity of the provisions of the same act taxing income of a 
realty company, and did not involve at all the questions now 
under discussion. 

In Peck v. Lowe,” a corporation engaged in buying goods in 
the several states and shipping them to foreign countries ques- 
tioned the right of the government to levy an income tax under the 
Act of 1913 on so much of its income as arose from shipping goods 
to foreign countries and there selling them, claiming that this was 
within the prohibition of the Constitution, that “No tax or duty 
shall be laid on articles exported from any State.’’ The court said: 
“The Sixteenth Amendment, although referred to in argument, 
has no real bearing and may be laid out of view.” After consid- 
ering the decisions, the court held that the prohibition of an export 
duty on articles did not prohibit an income tax on the corporation 
in respect of the gains made in the business above mentioned. So 
the court did not need to consider whether, if the clause of the 
Constitution which prohibited an export tax would otherwise 
prohibit an income tax on such income, nevertheless an income 
tax could be supported by the sixteenth amendment acting as a 
repeal pro tanto of such export tax prohibition. The court did say: 
““As pointed out in recent decisions, it [the sixteenth amendment] 
does not extend the taxing power to new or excepted subjects,” 
etc., citing Brushaber v. Union Pacific Railroad Co. and Stanton 
v. Baltic Mining Co., above referred to. But this case, of Peck v. 





% 240 U. S. 103 (1916). 
26 Tbid., 115 (1916). 
7 247 U. S. 165 (1918). 
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Lowe, was decided by the court, as is stated by the court itself 
on the ground that a tax on an exporter’s income is not a “tax 
on exports.” Furthermore, as above pointed out, neither the 
Brushaber case nor the Stanton case really involved any such 
question as these words quoted from the opinion in the case of 
Peck v. Lowe might indicate. 


It is respectfully submitted that the sixteenth amendment 
clearly gives power to Congress to tax incomes from bonds and 
other securities issued by states, cities, and other subdivisions of 


states, and from salaries and wages paid by them. 
Harry Hubbard. 


GREENWICH, CONNECTICUT. 
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EQUITY (Continued) 
g. EQUITABLE SERVITUDES 


EVERAL cases decided during the past year involve inci- 
dentally the nature of restrictive agreements as to the use of 
property enforceable in equity.’ In the classical decision on this 
subject,? Lord Cottenham considered that he was enforcing against 
C a contract made between A and B and that he was doing so in 
order to prevent unjust enrichment. Later English cases argued 
in the same way,* but it is now clear that English courts regard 
these agreements as imposing servitudes upon the property re- 
stricted, either appurtenant to other property, or for the benefit 
of a particular person while owner of such other property. Amer- 
ican courts have been coming to the same result,> although the 
language of the decisions is not always consistent in the same 
jurisdiction and some courts seem committed to the contractual 
view.° When the objection is raised that no pecuniary advantage 





1 White v. Harrison, 81 So. (Ala.) 565 (1919); Werner v. Graham, 183 Pac. (Cal.) 
945 (1919); Windemere-Grand Improvement Ass’n ». American Bank, 172 N. W. 
(Mich.) 29 (1919); Swan »v. Mitshkun, 173 N. W. (Mich.) 529 (1919); Bull v. Burton, 
124 N. E. (N. Y.) 111 (1919). 

2 Tulk v. Moxhay, 2 Phil. 774 (1848). 

* “The argument must, it would seem, go to this length, viz., that . . . a pur- 
chaser becomes entitled to the covenant even although he did not know of the ex- 


istence of the covenant. . . . It appears to me that . . . this is not the law of this 
court and that in order to enable a purchiaser as an assign . . . to claim the benefit of 
a restrictive covenant, this, at least, must appear, that the . . . benefit of the cove- 


nant was part of the subject-matter of the purchase.” Hall, V. C., in Renals v. Cowli- 
shaw, 9 Ch. D. 125, 130 (1878). 

4 Rogers v. Hosegood, [1900] 2 Ch. 388; Im re Nisbet and Potts’ Contract, [1905] 
1 Ch. 391, 399, [1906] 1 Ch. 386, gor, 405, 409. 

5 Werner v. Graham, 183 Pac. (Cal.) 945 (1919); Childs v. Boston R. Co., 213 Mass. 
91, 99 N. E. 957 (1912); Riverbank Improvement Co. v. Chadwick, 228 Mass. 242, 
117 N. E. 244 (1917); King v. Union Trust Co., 226 Mo. 351, 126 S. W. 415 (1910); 
Flynn v. New York R. Co., 218 N. Y. 140, 112 N. E. 913 (1916). 

6 Wiegman v. Kusel, 270 Ill. 520, r10 N. E. 884 (1915); De Gray v. Monmouth 
Beach Co., 50 N. J. Eq. 329, 24 Atl. 388 (1892); Doan v. Cleveland R. Co., 92 Ohio 
St. 461, 112 N. E. 505 (1915); Bald Eagle R. Co. v. Nittany R. Co., 171 Pa. St. 284, 
33 Atl. 239 (1895). 
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to plaintiff is involved in enforcement of the covenant, courts are 
apt to speak in terms of the property theory. When, on the other 
hand, the objection is that the character of the neighborhood or 
surroundings of the property and conditions of application of the 
servitude have changed, courts which in other connections adopt 
the property theory are likely to talk in terms of the contract 
theory.’ This is brought out in the decisions during the past year. 
In White v. Harrison® and Swan v. Mitshkun® the defendants 
urged that on a balance of convenience and in view of the slight 
advantage or want of advantage to plaintiff, the chancellor in his 
discretion should deny an injunction. In granting injunctions the 
courts in effect took the position that they were protecting prop- 
erty, although the Alabama court speaks of preservation of a 
“plain contract right.” ° On the other hand, in Windemere-Grand 
Improvement Ass’n v. American Bank ™ and Bull v. Burton,” where 
the defense was change of condition of the neighborhood, the 
courts talk in terms of specific performance and of the discretion 
of the chancellor to refuse such relief on a balance of convenience 
where the result would be inequitable. The real difficulty is to 
find a suitable theory of the effect of change of situation upon 
equitable servitudes. This subject will be considered presently. 
How much there may be in a name is shown by the cases on 
creation of equitable servitudes otherwise than by express cove- 
nant. Deduction from the phrase “covenants running with the 
land in equity” has manifestly played a large part in too many of 
them. What we really have here is an equitable appendix to the 
common law as to servitudes. The common law recognized ease- 





7? Jackson v. Stevenson, 156 Mass. 496, 31 N. E. 691 (1892); Amerman v. Deane, 
132 N. Y. 355, 30 N. E. 741 (1892); McClure v. Leaycraft, 183 N. Y. 36, 75 N. E. 961 
(1905). 

8 81 So. (Ala.) 565 (1910). 

® 173 N. W. (Mich.) 529 (1919). 

10 8: So. 566-567. It should be noted that this court turns Lord Cottenham’s 
argument in Tulk v. Moxhay into a dogmatic fiction: “It [the court] was bound also 
to assume that the restriction of this covenant, and its effect upon property rights, 
had consideration when the deed from complainants’ ancestor to defendant’s prede- 
cessor in title was executed and remained a constant factor in subsequent transfers.” 
Compare this with note 3, supra, where Hall, V.C., called for proof that the covenant 
had been taken into account in subsequent transfers. 

1 372 N. W. (Mich.) 29 (1919). 

2 124 N. E. (N. Y.) 111 (1919). 
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ments, profits @ prendre, and covenants running with the land. To 
these equity has added a fourth category. In the classical case the 
equitable servitude was created by a covenant; but the decisive 
point was the declared intention of the parties, not the form in 
which it was declared. At law, profits and easements can be 
created only by deed or by adverse user, and in order that a cove- 
nant run with the land it must be a formal covenant. Equity, on 
the other hand, here as elsewhere, looks at the substance rather 
than the form, and the substance is declared intention. Hence, 
where there is a “building scheme” ® and sales are made from 
a plat or plan showing restrictions, it has been held that such 
restrictions are ‘‘implied” in fact from the plan and the circum- 
stances of the sales."* Two cases of the past year involve this sub- 
ject. In Farquharson v. Scoble the court came to the conclusion 
that while ‘some restrictive covenants . . . were contemplated” 
the exact scope thereof was not fixed and that no “general scheme 
or plan” was ever contemplated. In this respect the case is like 
Herold v. Columbia Investment Co.'* which the court cites. Assum- 
ing such facts the result is sound enough. But the cause was dis- 
posed of on demurrer. It was alleged that the company which 
subdivided the tract in question and sold it in lots, “represented 
to all purchasers of lots that sales would be made in accordance 
therewith.” This, it is said, is a mere statement of the alleged legal 
effect of filing the map. But is it not a question of fact how rea- 
sonable men in the position of the purchasers would understand 
the map and the sales therefrom? The crucial point would seem 
to be that the averments do not suffice to establish a representa- 
tion that all sales to others would be made according to the same 
map.!”?_ The wisdom of abolishing the demurrer in equity is illus- 








18 See the useful classification in Korn ». Campbell, 192 N. Y. 490, 494-496, 85 
N. E. 687 (1908). 

14 Spicer v. Martin, 14 A. C. 12 (1888); In re Birmingham and District Land Co., 
[1893] 1 Ch. 342; Simpson v. Mikkelsen, 196 Ill. 575, 63 N. E. 1036 (1902); Allen 2. 
Detroit, 167 Mich. 464, 133 N. W. 317 (1911); Tallmadge v. East River Bank, 26 
N. Y. 105 (1862); Bimson v. Bultman, 3 App. Div. 198, 38 N. Y. Supp. 209 (1896); 
Lowrance v. Woods, 54 Tex. Civ. App. 233, 118 S. W. 551 (1909). 

8 27 Cal. App. 653, 177 Pac. 310 (1918). 

16 72 N. J. Eq. 857, 67 Atl. 607 (1907). 

17 The court says: “The covenant here claimed cannot be implied from the mere 
making and filing of the map showing the different subdivisions, or by selling lots in 
conformity therewith.” 
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trated when such questions are decided on the face of a pleading 
without taking evidence. 

In O’Malley v. Smith,® when the land was subdivided for sale a 
plat was filed on which were dotted lines indicated to be twenty- 
five feet from the streets and expressly designated as building lines. 
There were no express covenants in the conveyances. The court 
was bound by prior decisions in Missouri ! to hold that no equitable 
servitudes were imposed. Zinn v. Sidler, the leading case in that 
jurisdiction, involved a tract adjacent to Kansas City which had 
been laid out and sold in lots for residence purposes. On the plat 
were lines expressly marked “building lines” and both the original 
conveyances and all subsequent deeds referred to the plat. The 
court said: 


“A covenant as to the restricted use of the property in question is 
necessary to sustain the plaintiffs’ contention; the creation of such a 
covenant may be by express words or by reasonable implication from 
words employed clearly indicative of such a purpose.” *° 


Also: 

“It must be expressed in words, either definitely defining the cove- 
nant or making apt reference to the designated line, thus giving formal 
expression to the covenantor’s purpose.” #! 


In other words, the court calls for the form of a covenant, telling 
us that any implication must be drawn from the words used in the 
conveyance, not from the acts of the parties, and putting as an 
exception the statutory covenant for title involved in the words 
“grant, bargain and sell.” All this and the citation of “cyc” 
as to how restrictions are to be made to appear in deeds, shows the 
influence of the word’ “‘covenant” at the expense of equitable 
principles.” 


18 208 S. W. (Mo. App.) 849 (1919). 

19 Zinn v. Sidler, 268 Mo. 680, 187 S. W. 1172 (1916); Whittaker v. Lafayette 
Realty Co., 197 Mo. App. 377, 196 S. W. 109 (1917). 

20 Zinn v. Sidler, supra, 686-687. The italics are mine. 

2 Jd., 688. Italics mine. 

2 Td., 689-690. 

% The weight of authority is contra; Pierce v. Roberts, 57 Conn. 31, 17 Atl. 275 
(1889); Simpson v. Mikkelsen, 196 Ill. 575, 63 N. E. 1036 (1902); Rowan 2. Portland, 
8 B. Mon. (Ky.) 232 (1847); Freeman »v. Island Heights Co., 75 N. J. Eq. 491, 77 N. J. 
Eq. 572, 72 Atl. 974, 78 Atl. 154 (1910); Schickhaus v. Sanford, 83 N. J. Eq. 544, 91 
Atl. 878 (1914); Bridgewater v. Ocean City R. Co., 62 N. J. Eq. 276, 49 Atl. 801 (1901); 
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A related question arises as to the application of the Statute of 
Frauds to equitable servitudes upon land. If the ground of equi- 
table relief is not enforcement of a contract by or against one who 
is not a party thereto in order to prevent unjust enrichment but 
protection of a servitude imposed upon the property, it would 
seem to follow that the Statute of Frauds precludes establishment 
of such a servitude solely by parol evidence. Courts have differed 
on this question, some using the term “equitable easements” and 
deducing therefrom that the statute is applicable,* others arguing 
that there is only a contract and hence that the statute does not 
apply since the agreement is not one for sale of an interest in lands.* 
Two cases on the subject were decided during the past year. In 
Ham v. Massasoit Real Estate Co.* the court took the view that 
the effect of the oral contract, if enforceable, would be to create an 
easement and that the transaction was within the statute. In 
Jones v. Wyomissing Club*’ the court passes only upon a question 
as to notice. Apparently no point was made as to the Statute of 
Frauds and the opinion does not refer thereto. 

It is sound on principle and well settled that covenants creating 
equitable servitudes are to be construed against the dominant 
owner." But this cannot mean that such a covenant is to be 
rigidly and literally construed at the cxpense of the purpose and 
intent of the parties. An interesting phase of this question arose 
in Gnau v. Fitzpatrick.° There the lots were sixty feet wide and 
the covenants were that there should be “but a single private 
dwelling with the necessary outbuildings erected on each lot”? and 
that no dwelling should be “set nearer than ten feet to the west 
line of any lot.” One defendant had acquired the east fifty feet of 






















Lennig v. Ocean City Ass’n, 41 N. J. Eq. 606, 7 Atl. 491 (1886); Lowrance ». Woods, 
54 Tex. Civ. App. 233, 118 S. W. 551 (1909). But see Light ». Goddard, 12 All. (Mass.) 
5 (1865); McCloskey v. Kirk, 243 Pa. St. 319, 90 Atl. 73 (1914). 

*4 Sprague v. Kimball, 213 Mass. 380, roo N. E. 622 (1913); Tibbetts v. Tibbetts, 
66 N. H. 360, 20 Atl. 979 (1890); Wolfe v. Frost, 4 Sandf. Ch. (N. Y.) 72 (1846); Pit- 
kin v. Long Island R. Co., 2 Barb. Ch. (N. Y.) 221 (1847); Rice v. Roberts, 24 Wis. 
461 (1869). 

5 Hall v. Solomon, 61 Conn. 476, 23 Atl. 876 (1892); Ware v. Langmade, 2 Ohio 
Dec. 116 (1894). 

26 107 Atl. (R. I.) 205 (1919). 

27 261 Pa. 190, 104 Atl. 551 (1918). 

8 Marsh v. Marsh, 106 Atl. (N. J.) 810 (1979), is a recent decision in point. 

29 168 N. W. (Mich.) 1007 (1918). 
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lot 50, while the other now owned the west ten feet of lot 50 and 
the east forty feet of lot 51. One of the plaintiffs owned the west 
twenty feet of lot 51 and the whole of lot 52. Other plaintiffs were 
owners of other lots in the subdivision. It will be noted, that while 
the covenants contemplated that the lots should be sixty feet wide 
and that there should be but one house on each sixty-foot lot, the 
defendants have each but fifty feet. Thus, consistently with a 
literal interpretation of the covenants, a house on either of the two 
parts of lot 51 would not violate them, so long as but one part was 
built upon. But in that event, which was it to be? The one first 
built upon?’ Or could neither owner of a part build without the 
consent of the other or some arrangement by which it could be de- 
termined who was to build the one house which alone could stand 
upon the two parcels? The trial judge, whose opinion is reported, 
took the first position, conceiving that any other view would give 
the owner of one portion of the divided lot a servitude in the other 
part. The majority of the Supreme Court, apparently assenting 
to this, considered also. that the proposed buildings were con- 
sistent with a literal interpretation of the restrictions. The minor- — 
ity (three of seven judges) held that the purpose and intent of those 
who imposed the restrictions was that “not less than sixty feet 
should be occupied for each dwelling and its appurtenant struc- 
tures”’ and left the question as to who should build as between two 
owners of parts of a subdivided lot unanswered. Were the owner 
of lot 52, who was also owner of part of the divided lot 51, the sole 
plaintiff, that question would require decision. But as other lot 
owners were also plaintiffs, the court was only called on to construe 
the restrictions with reference to the new situation. As between 
the owner of lot 52 and the defendants, the case is like King-v. 
Dickeson.*® It is submitted that such cases should turn upon the 
question whether the original transaction contemplated resub- 
division and intended the building lines or other restrictions to 
apply as between the newly created parcels in the event thereof.*! 
If resubdivision was not contemplated, those who take part therein 
‘must make new restrictions as between themselves with respect to 
the new parcels. If they do not, they are not bound as between 
themselves and it remains only that they do not violate the re- 





809 40 Ch. D. 506 (1889). 
%| Compare Korn v. Campbell, 192 N. Y. 490, 85 N. E. 687 (1908). - 
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strictions upon which owners of other parcels of the original tract 
may still insist. Hence as between the owner of lot 52 and the de- 
fendants, the position of the trial judge and of the majority of the 
Supreme Court would seem to be sound. If in building on the part 
of the original lot 51 which he now owns the defendant so building 
was not violating the original restrictions, ownership of another 
part of lot 51, which could not now be built upon as between the 
owner thereof and other lot owners, would give the owner of such 
other part of the original lot no ground of complaint. But other 
lot owners were also plaintiffs in the present case and they ought 
to be allowed to insist that the restrictions be adhered to according 
to their spirit and intent in order to carry out the purpose for which 
they were imposed. 

In Booth v. Knipe ® a restriction was imposed upon the use of a 
house. Counsel argued that the restriction was. nugatory and 
should not be enforced in equity because the owner might tear the 
house down and there was no restriction upon any building that 
might be put up in its place. Cardozo, J., answered this contention 
with characteristic clarity and incisiveness, as follows: 


“Owners of land know that buildings are put up to be used. They 
are not put up to be destroyed. To fix their character at the begin- 
ning may shape the future of the neighborhood. We do not refuse to 
enforce a covenant while it lasts because it may not last forever. Limi- 
tations are not illusory because they are not complete. The burden 
clings to the land till the building loses its identity.” * 


Three cases involve change of conditions and the effect thereof 
upon equitable servitudes. In Swan v. Mitschkun* there is the 
common situation in which lots restricted to residence purposes 
would now be more valuable if they could be used for business pur- 
poses. But the original purpose could be carried out and the court 
properly granted an injunction, using language that strongly sug- 
gests protection of a property right. In Windemere-Grand Im- 
provement Ass’n v. American State Bank * the same court had before 
it a case in which radical and unforeseen changes had transformed 
a quiet suburban street into an exceptionally noisy thoroughfare, 





® 225 N. Y. 390, 122 N. E. 202 (1919). 
% 225 N. Y. 390, 395, 396, 122 N. E. 202, 203 (1919). 
4 173 N. W. (Mich.) 529 (19109). 

%5 172 N. W. (Mich.) 29 (1919). 
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so that the original purpose could no longer be given effect. In 
properly denying an injunction the court, as is usual in such cases, 
speaks in terms of specific performance, saying: 

“The right and duty of a chancery court to enforce restrictions under 
its equitable jurisdiction is not absolute. In the exercise of such juris- 
diction the same general equitable considerations and rules are recog- 
nized as move the court in passing upon applications to compel specific 
performance of contracts.” ** 


Bull v. Burton*’ involved the question whether a title was 
marketable where there were such restrictions but the situation 
had changed radically. A majority of the Court of Appeals (four 
judges, three dissenting) treated the question in the same way, 
saying that the decisions on this subject do not hold “that the re- 
strictive covenants should be ignored,” but “do hold that a court 
of equity should not do inequity, and that if the granting of an 
injunction to enforce restrictive covenants will result in inequity 
it will be denied.” ** Yet in other connections this same court has 
consistently taken the view that such restrictions create servitudes 
and give rise to proprietary rights. Courts have hesitated to admit 
the proprietary theory in the present connection because while a 
sound instinct leads them to feel that relief should be denied, an 
equally sound instinct leads them to feel that a court of equity 
should not have discretion to deprive a man of his property. Hence 
some courts have sought a way out by allowing or suggesting a 
recovery of damages after denial of the injunction,*®® while others 





36 172 N. W. (Mich.) 32 (1919). But in another part of the opinion we are told 
that the restrictions had “become obsolete.” It is noteworthy that however much 
courts strive to think and speak of equitable interests in terms of the personal the- 
ory, they continually lapse into the language and modes of thought of a real theory. 

37 124 N. E. (N. Y.) 111 (1919). 

38 Jd., 115. 

89 Jackson v. Stevenson, 156 Mass. 496, 31 N. E. 691 (1892); McClure ». Leaycraft, 
183 N. Y. 36, 75 N. E. 961 (1905); Amerman 2. Deane, 132 N. Y. 355, 30 N. E. 741 
(1892). 

In Bull v. Burton the majority of the court argue that the title was not marketable 
because although no injunction would be granted to enforce the restrictions yet the 
purchaser with notice would be liable to an action for damages upon the covenant. 
The proposition that damages may be recovered in these cases is open to two decisive 
objections. If the damages are to be recovered at law, it must be because the burden 
of the restrictions runs with the land on conveyance of a fee simple. If the damages 
are to be awarded in equity it must be on the theory that the plaintiff has something 
subsisting and of value in the eyes of a court of equity which is taken from him and 
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have turned to the contract theory and treated these cases on lines 
of specific performance. It is submitted that the sound course 
is to hold that when the purpose of the restrictions can no longer 
be carried out the servitude comes to an end; that the duration of 
the servitude is determined by its purpose. If imposed for a fixed 
time, it will last no longer, but it may not last so long if the purpose 
becomes unattainable in the meantime. When the original purpose 
can no longer be carried out, the same reasons that established 
its existence are valid to establish its termination. There is then 
nothing left to protect by injunction and nothing for which to award 
damages.” 

Analogous questions are raised by covenants not to compete 
with a business sold by covenantor to covenantee. In such cases 
as Abergarw Brewery Co. v. Holmes similar covenants for the 
benefit of a business impose restrictions upon the use of property 
and may be said to create equitable servitudes in such property 
appurtenant to the business. But in cases like Francisco v. Smith ® 
we cannot think in such terms. Sickles v. Lawman“ is a recent 
case of the same type as Francisco v. Smith. Defendant had sold a 
business to plaintiff’s assignor with a covenant not to compete with 
that business in the locality in question for five years. As in Fran- 
cisco v. Smith the plaintiff, purchaser of the business from the 
covenantee, took an express assignment of the covenant. Also, as 
in Francisco v. Smith, the court considered that no express assign- 
ment was necessary; that the covenant could have no existence 
apart from the business it was intended to protect, and that who- 
ever acquired that business was in equity entitled to enforce the 





for which he is to be compensated. In that view the judicial award of damages amounts 
to condemnation of the servitude without legislative authority and for a private use. 
When the Massachusetts legislature sought to provide for such condemnations in the 
Land Court, the Supreme Court was compelled to hold the proceeding unconstitu- 
tional. Riverbank Improvement Co. v. Chadwick, 228 Mass. 243, 117 N. E. 244 
(1917). 

40 In addition to the cases just cited see Sanford v. Keer, 80 N. J. Eq. 240, 83 Atl. 
225 (1912); Orne v. Fridenberg, 143 Pa. St. 487, 22 Atl. 832 (1891). 

41 Knight v. Simmonds, [1896] 2 Ch. 294, 297; McArthur ». Hood Rubber Co., 
220 Mass. 372, 109 N. E. 162 (1915); Riverbank Improvement Co. ». Chadwick, 228 
Mass, 243, 117 N. E. 244 (1917). See fuller discussion of this matter in 31 Harv. L. _ 
REv. 876-879. 

# [1900] 1 Ch. 188. Compare Wilkes ». Spooner, [1911] 2 K. B. 473, and the note 
in 24 Harv. L. Rev. 574. 

# 143 N. Y. 488, 38 N. E. 980 (1894). “ 169 N. W. (Ia.) 670 (1918). 
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covenant.* In other words, the restriction was held to be appurte- 
nant to the business. But if we think of it in this way, what is the 
servient property in such a case as Francisco v. Smith or Sickles 
v. Lauman? Certainly we cannot talk about a restriction on the 
covenantor’s general substance — as the French would say, upon 
his patrimony. Servitudes exist only in specific things. Nor can 
we think of such restrictions as imposing a servitude upon the name 
considered as property. Obviously in such a case as Sickles v. 
Lauman covenantor would not be allowed to compete in the same 
locality under another name. What we really have here is an ap- 
plication of the doctrines of equity that the incident will pass with 
the principal thing without any formal assignment. Hence the 
right to enforce the personal promise made by the vendor for the 
benefit of and to protect the business and good will passes to 
the assignee of the business without requiring any assignment of the 
covenant. There is no more than a personal claim against cove- 
nantor, but that claim is an incident of the business and will pass 
therewith because its purpose and intent can only be carried out 
in that way and equity looks to that as the substance, and not to 
its form. It is significant that continental commercial law has 
reached the same result. 

In connection with equitable servitudes attention should also 
be called to Barker v. Stickney," involving the question of restric- 
tions upon chattels, which was fully discussed in a prior issue of 
this Review.* 


10. CONVERSION 


An old question came up in a new form in Re Boshart’s Estate.*® 
There vendor in North Dakota contracted to sell lands in New 





4 To the same effect, Didlake v. Roden Grocery Co., 160 Ala. 484, 49 So. 384 
(1909); Fairfield v. Lowry, 207 Mass. 352, 93 N. E. 598 (1911); Gompers v. Rochester, 
56 Pa. St. 194 (1867); Public Opinion Pub. Co. v. Ransom, 34 S. D. 381, 148 N. W. 
838 (1914); Palmer v. Toms, 96 Wis. 367, 71 N. W. 654 (1897); Parnell v. Dean, 31 
Ont. 517 (1899). 

46 “The obligation of the first seller has an intimate relation to the business; it 
contributes to augment its value. One would naturally suppose that in reselling it 
the first buyer intended to guarantee the sub-purchaser against the acts of the first 
seller and to assign to the sub-purchaser his right to proceed against the vendor.” 
3 Lyon CAEN ET RENAULT, TRAITE DE Droit CoMMERCIEL, 4 ed., § 240 ter. 

47 [1918] 2 K. B. 356. 48 32 Harv. L. Rev. 278. 

49 107 Misc. 697, 177 N. Y. Supp. 567 (19109), aff’d 188 App. Div. 788, 177 N. Y. 
Supp. 574 (1919). 








THE PROGRESS OF THE LAW, 1918-1919 823 


York to a purchaser, the latter to take possession and pay in in- 
stallments and conveyance to be made when all was paid. At 
vendor’s death, purchaser was in default. The question was whether 
the land was subject to a “transfer tax” in New York as being 
“tangible property” left by the deceased vendor. Both courts 
held rightly that it was not; that the deceased left a claim against 
purchaser for the purchase money which was “‘intangible property.” 
Although purchaser was in default, vendor could have made him 
take and the chose in action upon the contract went to his repre- 
sentative, who could assert that the legal title was held as security 
therefor. Moreover, although time was expressly made of the 
essence, the contract provided only for termination at the option 
of vendor in case of default and this option had not been exercised 
at the time of his death. As this condition subsequent had not 
operated to terminate the vendor-purchaser relation, in any view a 
court of equity must have held that vendor left a chose in action, 
not land, and that the tax did not attach thereto. 

In Miedema v. Wormhoudt © a contract by purchaser to sell to 
a third person, while purchaser’s contract with vendor was still 
executory, was treated as a conveyance of purchaser’s equitable 
ownership, the same as an assignment. In that view, in such a 
case as Bird v. Hail, it would have made no difference whether 
purchaser in the original contract assigned his contract to the 
second purchaser or made a new contract with the latter to sell him 
the land. This ought to be the law. Such a view is also signifi- 
cant for cases where cestui que trust declares himself trustee for a 
second cestui and thereafter assigns to another.” If second cestui 
became equitable owner, there was no interest to give to the as- 
signee and, as the right of first cestui was equitable only, assignee 
got no legal power. On the other hand, we are told in Bishop v. 
Barndt ® that purchaser by contracting to convey to a third person 
could not “create a privity of contract” between subpurchaser and 
vendor, and that without an assignment subpurchaser could not 





50 288 Ill. 537, 123 N. E. 596 (1919). 

51 30 Mich. 374 (1874). 

8 See Phillips v. Phillips, 4 De G. F. & J. 208 (1861); Cave ». Mackenzie, 46 L. J. 
Ch. 564 (1877); Cave v. Cave, 15 Ch. D. 639 (1880); Hill v. Peters [1918] 2 Ch. 273. 
But compare Dean Ames’s view, “Purchase for Value without Notice,” 1 Harv. L. 
REv. 1, 8-12. ‘ 

8 29 Cal. App. Dec. 747, 184 Pac. gor (1919). 
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object to a decree of strict foreclosure as entailing a forfeiture. In 
that case time was expressly made of the essence and under the de- 
cisions in California timely performance was a condition precedent.™ 
Hence, there was no equitable ownership to convey to subpurchaser. 
Conversion by condemnation proceedings was involved in New 
York R. Co. v. Cottle.> Land was in course of condemnation for a 
railroad. The owner died after accepting the report of the com- 
missioners and confirmation of the report on his motion. After- 
wards the damages awarded were claimed by creditors on the one 
hand and by the state on the other hand as having succeeded to 
the legal title of which the landowner had not been actually divested 
at the time of his death. The court held properly that after con- 
firmation of the report the landowner had only a claim against the 
railroad company for money, that the latter was then equitable 
owner of the land and that the money should go to the creditors. 
A group of recent cases present different aspects of the effect of 
conditions precedent to the vendor-purchaser relation. In Pickens 
v. Campbell ® the purchase money was to be paid in installments 
and, in accordance with prior decisions in that jurisdiction, time 
was of the essence, although no words of that import were expressly 
used. Accordingly the court held payment of each installment at 
the time fixed a condition precedent, so that there was no vendor- 
purchaser relation at vendor’s death when installments remained 
unpaid and hence the contract was not part of the vendor’s per- 
sonal estate. Assuming that there was really a condition precedent 
and not a condition subsequent working a forfeiture,*’ the case 
would be similar to an option contract and the result would be 
right. In Vigars v. Hewins ** purchaser in an option contract bor- 
rowed of assignee the money with which to exercise the option by 
making the required payment and (1) delivered the written con- 
tract to assignee, (2) agreed with assignee to execute a written as- 
signment to him. Three months later purchaser executed a written 
assignment accordingly, but in the meantime a creditor had ob- 
tained a judgment against purchaser which by statute was a lien 





54 Glock v. Howard & Wilson Co., 123 Cal. 1, 55 Pac. 713 (1898). 

55 187 App. Div. 131, 175 N. Y. Supp. 178 (1919). 

56 104 Kan. 425, 179 Pac. 343 (1919). 

57 The position of the Kansas courts on this point will be considered later. 
58 169 N. W. (Ia.) 119 (1918). 
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on his equitable interest in lands. The court held rightly that the 
unexercised option did not give rise to any equitable ownership 
upon which the judgment would be a lien; *® that delivery of the 
instrument created no equitable lien upon the contract nor upon 
the equitable interest in the land acquired by exercise of the option, 
but that the agreement to execute a written assignment did create 
such a lien because the agreement was specifically enforceable in 
equity. Delivery of the written contract would not create such a 
lien, at least as against third persons, because possession of the in- 
strument would not control assertion of the contract in court or 
exercise of the option. The contract could be proved by any note 
or memorandum signed by the vendor. Hence the case is not like 
those where a policy of life insurance or a savings bank book or, 
perhaps, a letter of credit ® is delivered to the creditor or assignee, 
but is rather like those in which, in American jurisdictions where 
recording acts prevail, title deeds are so delivered." Possession of 
the paper did not give a practical control over the claim. But 
the contract to assign, specifically enforceable against purchaser; 
created an equitable lien when the option was exercised, just as a 
contract to procure title to Blackacre and convey to purchaser will 
make the purchaser equitable owner when title to Blackacre is 
procured.” Such cases might also be put on the ground of con- 
structive trust. If, after exercise of the option, purchaser were to 
keep both the equitable estate and the money paid him to enable 





59 There are dicta that the holder of an unexercised option is equitable owner — 
that there is a conversion subject to reconversion if the option is not exercised. Keep 
v. Miller, 42 N. J. Eq. 100, 107, 6 Atl. 495 (1886); House v. Jackson, 24 Ore. 89, 99, 
32 Pac. 1027 (1893); Kerr v. Day, 14 Pa. St. 112, 114 (1850); McKay ». Carrington, 
1 McLean (U. S.) 50, 54 (1829). If this were so, an option contract would create a 
present equitable ownership and hence an indefinite option could not be held to in- 
fringe the rule against perpetuities. But it cannot be so. “It is well settled that 
where there is a contract between the owner of land and another person, that if such 
person shall do a specified act, then he (the owner) will convey the land to him in fee; 
the relation of vendor and purchaser does not exist between the parties unless and 
until the act has been done as specified.” Kindersley, V. C., in Ranelagh v. Melton, 
2 Drew. & Sm. 278, 281-282 (1864). The dicta first cited all rest mediately or imme- 
diately on Lawes v. Bennett, 1 Cox Ch. 167 (1785), which is now held not to mean 
that the option contract works a conversion at once. In re Marlay, [1915] 2 Ch 
264. 

60 See Hershey, “Letters of Credit,” 32 Harv. L. REv. 1, 29-30. 

61 3 PoMEROY, EQUITY JURISPRUDENCE, § 1265. 

® Rutland v. Brister, 53 Miss. 683, 686 (1878). 
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him to exercise it and in consideration of his agreement to assign, 
he would be enriched unjustly at the expense of the assignee. Hence 
equity may well treat him as constructive trustee of the estate. 
In either event the right of assignee attached to the equitable estate 
at its very inception, while the statutory judgment lien could only 
take effect upon it after it had come into existence burdened with 
the equity or as assignee’s property.™ 

Another form of the same question is presented by cases as to 
the risk of loss. In Amundson v. Severson ® the contract was made 
in October, 1909. Purchaser went into possession in March, 1910. 
Payments were made in March, 1911. Most of the land was washed 
away by the Missouri River in 1913. Thereafter vendor procured 
a good title. As a condition precedent to the vendor-purchaser 
relation had not been fulfilled at the date of the loss ® and pur- 
chaser could not have been compelled to take as things then stood, 
the risk was on vendor, although purchaser was in possession, and 
the court so held. This is a good case to bring out that possession 
is not a material consideration in determining upon whom the risk 
of loss rests in a court of equity. The converse situation arose in 
Maudru v. Humphreys ®* where, all conditions precedent having 
been fulfilled, upon review of the authorities the risk of loss by fire 
was held to be upon purchaser although not in possession. Pur- 

® It is submitted that this is the reason of the doctrine discussed in 3 Pomeroy, 
EQuitTy JURISPRUDENCE, § 1288. 

« Compare Eyre v. Burmester, 10 H. L. Cas. go (1862). 

6 170 N. W. (S. D.) 633 (1919). 

66 Green v. Smith, 1 Atk. 572 (1738); Broome v. Monck, 10 Ves. 597, 612-613 
(1805); Savage v. Carroll, 1 Ball & B. 265, 281 (1810); Newton v. Newton, 11 R. I. 
390, 394 (1876). 

67 98 S. E. (W. Va.) 259 (1919). 

68 Possession at the time of the loss as a criterion is argued by Professor Williston, 
“The Risk of Loss After an Executory Contract of Sale in the Common Law,” 
o Harv. L. Rev. 106. There is practically no authority for this view. A dictum in 
Good ». Jarrard, 93 S. C. 229, 76 S. E. 698 (1912) (contract not enforceable in equity) 
and an overruled decision of an inferior court in New York, Wicks v. Bowman, 5 Daly, 
225 (1874) are most in point. It is suggested by and argued on the analogy of the law 
as to sales of chattels. But three important distinctions have to be noted. (1) A 
contract for the sale of a chattel gives rise to no real right; such a right arises only 
upon transfer of the legal title. In equity, on the other hand, a contract for the sale 
of lands gives rise to a real right from the time when the contract is in the class ot 
specifically enforceable undertakings. Indeed to-day, when in most jurisdictions the 
purchaser can record his contract and thus charge every one with constructive notice 
of his rights, he is often better protected in his equitable ownership than cestui que 
trust. (2) In case of a chattel, it is expedient to cast the risk of loss on the one in 
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chaser was in possession in Linn County Bank v. Grisham.® The 
court held that risk of loss by fire was upon the purchaser because 
the contract was “lawful and binding” at the time of the fire and 
hence the building was purchaser’s property when burned. In 
Neponsit Realty Co. v. Judge,” after the contract a large part of the 
land was washed away. Following the settled rule in New York,” 
the court held purchaser liable in a suit for specific performance.” 


possession because that puts pressure on him to care for it. In case of a building, the 
one in possession exercises his possession through having his property in the building, 
and the presence of his property therein is enough to induce him to care for the risk 
of fire even if the building is at another’s risk. (3) Possession is not material with 
respect to the passing or existence of either legal or equitable title to land. Why, 
then, should it be material as to the incidents of equitable title? 

69 185 Pac. (Kan.) 54 (1919). 

7 106 Misc. 445, 176 N. Y. Supp. 133 (1919). 

71 Sewell v. Underhill, 197 N. Y. 168, 172, 90 N. E. 430 (1910). 

™ Considering how much has been made of the matter since Langdell (Brrer 
SurvEY oF Equity JurRIsDICTION, 60 ff), there is really very little authority against 
the doctrine of equity as to risk of loss. Of the cases that have been cited as contra, 
two, Thompson »v. Gould, 20 Pick. (Mass.) 134 (1838), and Gould v. Murch, 70 Me. 
288 (1879), were oral contracts unenforceable because of the Statute of Frauds, and 
the actions were at law; in two more, Phinizy y. Guernsey, 111 Ga. 346, 36 S. E. 796 
(1900) (containing, by the way, a dictum in favor of the equity doctrine), and Good 
v. Jarrard, 93 S. C. 229, 76 S. E. 698 (1912), the vendor-purchaser relation had not 
attached at the time of the loss because conditions precedent remained unfulfilled; 
in two more, Wells v. Calnan, 107 Mass. 514 (1871), Powell ». Dayton Co., 12 Ore. 
488, 8 Pac. 544 (1885), 14 Ore. 356, 12 Pac. 665 (1887), 16 Ore. 33, 16 Pac. 863 (1888), 
the action was brought at law by the vendor. In none of these cases was the equitable 
doctrine as to risk of loss in any wise involved. In the first four, purchaser could not 
have been compelled to take regardless of the loss. In the last two, when vendor sued 
at law for a breach he could not claim that purchaser was equitable owner. For the 
rest, Cutcliff ». McAnally, 88 Ala. 507, 512, 7 So. 331 (1889), is not even a strong 
dictum; Davidson v. Insurance Co., 71 Ia. 532, 534, 32 N. W. 514 (1887), was a ques- 
tion of construction of an insurance policy; Kares v. Covell, 180 Mass. 206, 62 N. E. 
244 (1902), and Bautz v. Kuhworth, 1 Mont. 133, 136 (1869), were actions at law, 
and in Bautz v. Kuhworth plaintiff did not even show a breach at law on the part of 
vendor. The one case thoroughly in point on this side is Wilson v. Clark, 60 N. H. 
352 (1880), a suit in equity by purchaser. But this case relies on Thompson v. Gould 
without any discussion and without noting that the contract there was unenforceable 
in equity and did not raise the question which it is assumed was decided. In Kares 2. 
Covell, 180 Mass. 206, 62 N. E. 244 (1902), after a bond for a deed an incumbrance 
was imposed by operation of law. The court decided the case as one of construction 
of a covenant to “convey free of incumbrances,” holding it to mean free of incum- 
brances at the time of conveyance. It says expressly that the cases as to equitable 
ownership are inapplicable to such a contract.. Compare Sanborn, J., in Nixon 2. 
Marr, 190 Fed. 913, 921 (1911), and cases there cited, showing that the same result 
would be reached under such a covenant by courts which adopt the doctrine of equi- 
table ownership. Although the language of the Massachusetts cases is against the 
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Difficulty of arranging insurance has been one of the objections 
urged against the doctrine of equity as to risk of loss.” Carnation 
Lumber Co. v. Tolt Land Co.” gives the answer. There the policies 
were payable to vendor, purchaser, and mortgagee of vendor, ac- 
cording to their interests. It was held that assignee of purchaser, 
on paying the purchase money after loss, was entitled to the 
insurance. In other words, the matter of insurance is to be 
arranged exactly as is done habitually between mortgagor and 
mortgagee.” 

An interesting case, somewhat like Rayner v. Preston,” is Doty 
v. Rensselaer Fire Insurance Co.” By oral agreement between 
husband and wife, who were living apart, the husband was to pro- 
vide her a home by giving her the use of certain land and the build- 
ings thereon and was to keep the house thereon in repair and insured 
for her benefit. The wife went into possession and made improve- 
ments, so that the contract was enforceable in equity. After twelve 
years the house burned and the husband, having collected the in- 
surance, refused to repair or to provide another home. The wife 
then sued the husband and the insurance company which had paid 
him the amount of the loss with knowledge of her claims. The 
lower court held there was no cause of action. The Appellate 
Division reversed the order, holding that the oral contract coupled 
with possession and improvements made the wife an equitable 
tenant for life, and that: 





prevailing doctrine, something more decisive than Kares v. Covell or the statement 
in Thompson v. Gould that where the contract was not enforceable in equity the court 
at law could not recognize the doctrine of equitable ownership, is required to commit 
the court to rejection of a long-settled theory of courts of equity or of a consequence 
thereof sustained by the overwhelming weight of Anglo-American authority. It 
should be remembered, moreover, that Thompson »v. Gould was decided in 1838, and 
that because of the narrowly limited equity jurisdiction in that state and the tardy 
course of legislation with respect thereto and consequent judicial caution in applying 
equitable doctrines, the older decisions in Massachusetts are “exceedingly mislead- 
ing as authorities upon the powers and doctrines of equity in other states.” 1 PomE- 
ROY, Equity JURISPRUDENCE, § 312. 

% Williston, “The Risk of Loss After an Executory Contract of Sale in the Com- 
mon Law,” 9 Harv. L. REv. 106, 122. 

% 103 Wash. 633, 175 Pac. 331 (1918). 

7 See RICHARDS, INSURANCE, 3 ed., 394. 

7 18 Ch. D. 1 (1881). 

7 188 App. Div. 29, 176 N. Y. Supp. 55 (1919), reversing 171 N. Y. Supp. (Misc.) 
852 (1918). 
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“Whatever interest in the house the plaintiff had, a corresponding 
interest attaches to the insurance, which is a substitute for the house.” 


There is no citation or discussion, but the court asserts the propo- 
sition as something obvious. It might be supported on the basis 
of the dissenting opinion in Rayner v. Preston and the cases in ac- 
cord or supposed to be in accord therewith. But it is submitted 
that the majority of the court in Rayner v. Preston was right.”® 
In the New York case, the husband’s contract to provide a home 
by giving the wife use of the land for life and keeping the house 
repaired and insured for her benefit was specifically enforceable. 
Pace the pronouncement of the Court of Appeals in Beck v. Allison,” 
she ought to be able to compel him to keep the house repaired and 
to rebuild it if it burned down; and if he contracted to keep it in- 





78 In Rayner v. Preston there was a contract for the sale of land with buildings. 
The buildings were insured in favor of vendor before the contract. They were injured 
by fire before the time for conveyance and vendor collected the insurance. Purchaser 
sued to get the insurance money as being held in trust for him or in the alternative to 
compel vendor to use the money to restore the building. The bill was dismissed, 
James, L. J., dissenting on the ground that the insurance money was an altered form 
of the res of which purchaser was equitable owner. This cannot be so. Insurance is a 
contract of indemnity. It was not the buildings that were insured, but the interest of 
the vendor in the buildings. Vendor has a beneficial interest to protect, the same as a 
mortgagee, whereas trustee has no such interest and can only act for cestui que trust. 
Of the cases that are supposed to be in accord with the dissenting opinion in Rayner 
v. Preston, the most part were decided under old forms of policy and involve only the 
question who was insured. E.g., Gate v. Smith, 4 Edw. Ch. (N. Y.) 702 (1846); In- 
surance Co. v. Graybill, 74 Pa. St. 17 (1873). Others are the merest dicta, e.g., Phinizy 
v. Guernsey, 111 Ga. 346, 36 S. E. 796 (1900), where the loss fell on vendor because 
title was imperfect at the date of the loss and vendor was insured; Insurance Co. ». 
Updegraff, 21 Pa. St. 513 (1853), where vendor was held to have an insurable interest 
in his security although purchaser was equitable owner; Reed v. Lukens, 44 Pa. St. 
200 (1863), where the policy had been assigned to purchaser. In Skinner v. Houghton, 
92 Md. 68, 48 Atl. 85 (1900), which is more in point, the facts were similar to those 
in Rayner v. Preston except that some of the insurance companies had not paid and 
purchaser sued both vendor and the insurers. Some of the insurers refused to pay 
because vendor had represented he was owner and were released. Some offered to 
pay whoever was entitled. As to these, vendor was held trustee. Here the companies 
consented to the transfer, so that it was as if vendor and purchaser were insured as 
their interests might appear and hence vendor must account to the purchaser for the 
surplus after his claim for balance of the purchase money was satisfied. 

Phoenix Assurance Co. v. Spooner, [1905] 2 K. B. 753, and Kortlander ». Elston, 
(C. C. A.) 52 Fed. 180 (1892), are in accord with the majority of the court in Rayner 
v. Preston. ; 

7 56 N. Y. 366 (1874). It is significant that New York courts are driven to get 
around Beck ». Allison by such doubtful arguments as that in the present case. 
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sured, she ought to be able to compel him to use the insurance 
money in rebuilding. That is what in substance he agreed to do, 
and the legal remedy of damages for breach of the contract is not 
available because of the Statute of Frauds and would not get her 
what she is entitled to. But what claim has she against the in- 
surance company? Unless the insurance money can be called an 
altered form of a res which she owned in equity, there would seem 
to be none. 

In Lewis v. Hall ®° purchaser not in possession and in default 
gave a mortgage on crops growing on the land. He made no effort 
to perform and did not call for possession. It was held rightly that 
the mortgage did not convey anything. Because of his default he 
could not have held the vendor at the time when he made the 
mortgage and was not equitable owner unless vendor elected to 
treat him as such. Likewise vendor in default cannot claim that 
purchaser is his debtor in equity. In Lowther-Kaufman Oil Co. v. 
Gunnell *! purchaser was not in possession. Third persons claimed 
the land and it became necessary for vendor to sue them in order 
to remove the cloud on his title. Purchaser refused to complete by 
paying the purchase money till this had been done. It was held 
that he was not chargeable with interest until-after the decree re- 
moving the cloud had been affirmed by the highest court of the 
state and the title had thus become marketable. 

Text writers in cases of this sort as well as in cases of risk of loss 
are wont to say that when the contract is in the class of those which 
equity will specifically enforce, vendor is “trustee of the legal title” 
and purchaser is “trustee of the purchase money,” or that vendor 
is “equitable owner of the purchase money.” * This unhappy 
mode of speech appears to begin with Lord Hardwicke in Pollexfen 
v. Moore.® It has often been repeated in judicial opinions,™ and 





80 27 Cal. App. 422, 176 Pac. 171 (1918). 

8t 184 Ky. 587, 212 S. W. 593 (1910). 

% y Story, Equity JURISPRUDENCE, § 790; 1 Pomeroy, Equity JURISPRUDENCE, 
§ 105. 

8 3 Atk. 272, 273 (1745). The earlier case of Davie v. Beardsham, 1 Cas. Ch. 38, 
39, says no more than that vendor “stood trusted” for the purchaser. 

& Estate of Dwyer, 159 Cal. 664, 675, 115 Pac. 235 (1911); Rhodes v. Meredith, 
260 Ill. 138, 143, 102 N. E. 1063 (1913); Williams v. Haddock, 145 N. Y. 144, 
150, 39 N. E. 825 (1895); Champion ». Brown, 6 Johns. Ch. (N. Y.), 398, 403 
(1822). BGty 
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is to be seen in several decisions during the past year. The ob- 
jections to this mode of stating the equitable doctrine are clear 
enough. Vendor is much more like a mortgagee than like a trustee 
and purchaser cannot be called trustee of anything in any proper 
use of the term ‘“‘trust.’”” What we may say is that a court of 
equity regards purchaser as owner, and vendor as creditor for the 
purchase money, holding the legal title for his security. Some 
courts have put it in this way.** The prevailing mode of expres- 
sion arose from the analogy of a covenant in a settlement to lay 
out certain trust moneys in land. In such case the moneys were 
treated as already land. Story, in discussing the effect of a con- 
tract for the sale of land,*’ cites Fonblanque,** and the latter 
is speaking not of vendor and purchaser but of covenants in a 
settlement. 

When we speak of conversion we are not describing a condition 
of the property for all purposes with respect to everybody but are 
giving a name to a situation resulting from the application of 
equitable doctrines to a state of facts between certain parties. This 
is well illustrated by a recent litigation extending over two states. 

In Re Loyd’s Estate * and Norris v. Loyd, a testator domiciled 
in California had property in California and lands in Iowa. He 
directed his executors to sell the Iowa lands and divide the pro- 
ceeds among his twelve children. In a litigation in California, to 
which the widow and the twelve children were parties, one H had 
established that he was a duly acknowledged illegitimate child of 
the testator, and that as such, under the law of California, although 
not mentioned in the will, he was entitled to take two thirty-ninths 
of the whole estate ‘‘wherever situated.”” Under the laws of Iowa, 
on the other hand, there being a valid will, H was excluded by the 
gift to the twelve legitimate children. The widow and legitimate 
children agreed to hold the Iowa land as land and so notified the 

85 New York R. Co. v. Cottle, 187 App. Div. 131, 175 N. Y. Supp. 178 (1919); 
Neponsit Realty Co. ». Judge, 106 Misc. 445, 176 N. Y. Supp. 133 (1919); Johnson 
v. Merritt, 99 S. E. (Va.) 785, 788 (1919) (a contest as to priority of a statutory judg- 
ment lien); Maudru v. Humphreys, 98 S. E. (W. Va.) 259 (1919). 

86 Longwell v. Bentley, 23 Pa. St. 99, 102 (1854); Bender ». Luckenbach, 162 Pa. 
St. 18, 22, 29 Atl. 295 (1894). 

87 Story, Equity JURISPRUDENCE, § 790. 

88 Equity, Book 1, chap. 6, § 9. 


89 175 Cal. 699, 167 Pac. 157 (1917). 
183 Ia. 1056, 168 N. W. 557 (1918). 
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executors, who then refused to sell. In California the Superior 


. Court ordered the executors to sell the land and removed them for 


disobedience of the order. These orders were reversed by the 
Supreme Court. In Iowa, H intervened in a partition suit between 
the twelve legitimate children and the widow. It was held that he 
had no claim. His proposition was that the provision for sale and 
division of the proceeds made the Iowa land personalty for all pur- 
poses and as to everybody and as such brought it within the opera- 
tion of California law, and that ng reconversion could be made 
thereafter by agreement of the widow and the devisees in preju- 
dice of his rights unless he was a party thereto. This contention 
was properly rejected by both courts. As between the devisees, 
as between them and the widow, as between their heirs and their 
executors, if one of them had died after testator’s death, and as 
between them and persons claiming against or under them there- 
after, the land was to be held personalty and any one who acquired 
an interest on this basis would have been a necessary party to any 
reconversion. But H did not claim under them, nor had he ac- 


- quired any interest or any claim against them after testator’s 


death. His claim was prior to, not under or depending on, the will, 
and by the law of Iowa, where the land lay, the will operated to 
cut it off. 

Another illustration that conversion is a name given to results 
reached on other grounds, not a fact from which we may reason 
for all purposes and with respect to the rights of all parties, is 
afforded by Kneisley v. Kneisley."" Testator directed all his estate, 
both real and personal, to be sold, one third of the proceeds to be 
paid to his wife and the rest to certain named beneficiaries. The 
widow elected not to take under the will. It was held that the 
crops on the land between testator’s death and the sale of the lands 
that remained to be sold under the will went to the heirs, who took 
the freehold beneficially pending the sale. As between those claim- 
ing under or through the beneficiaries, the whole blended fund was 
personalty. But the beneficiaries were only to take the proceeds 
after sale. Down to the sale they had no interest in the lands. 
Their claim was against the executors who were given a power to 
sell the land. Accordingly no one was in a position to claim against 
the heirs who took the legal title subject to having it divested by 


% t07 Atl. (Md.) 195 (1919). 
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the executors exercising their power of sale and dividing the pro- 
ceeds among the beneficiaries. There is an analogous situation 
where vendor marries after the contract to sell land, breaks the con- 
tract in some material respect, and dies. If purchaser then elects 
to sue at law for the breach, vendor’s widow will have dower.” If 
in such a case we talk about conversion and reconversion, we may 
well find difficulty in determining whether reconversion should 
date from the making of the contract or from the breach or from 
the election to sue for damages. But if we ask, as between vendor’s 
widow, his heir and his executor, what he left, we see that he left 
legal title to the land, subject to the power of purchaser to assert 
legal ownership if he chose, but he left no chose in action against 
purchaser to go to his executor, since at his death he could not sue 
purchaser and the latter was not in equity debtor for the purchase 
money.. The widow acquired dower at law and there was no one 
in a position to make her hold it in equity for his benefit. 
Foreclosure by the vendor was involved in Hawkins v. Rodgers.® 
In that case, purchaser had made improvements. It was held that 
he could have strict foreclosure only on condition of paying for the 
improvements. Otherwise the foreclosure must be by sale. The 
Supreme Court of Wisconsin has held that strict foreclosure is the 
only proper decree. This holding is based on the palpably falla- 
cious argument that “the title did not pass by the contract, but 
remained in the vendor;”’ as if the title to mortgaged land were not 





% See Day v. Solomon, 40 Ga. 32 (1869). Compare the situation in Hopkinson ». 
Dumas, 42 N. H. 296 (1861). 

% or Ore. 483, 179 Pac. 563 (1919). 

% Button v. Schroyer, 5 Wis. 598 (1856); Nelson v. Jacobs, 99 Wis. 547, 555, 75 
N. W. 406 (1808), citing many decisions of that court to the same effect. See also 
Todd ». Simonton, 1 Colo. 54 (1867). The great weight of authority in the United 
States is contra: Haley v. Bennett, 5 Port. (Ala.) 452 (1837), and later cases in Alabama; 
Lewis v. Boskins, 27 Ark. 61 (1871), and later cases in that state; Sparks v. Hess, 15 
Cal. 186 (1860); Pleasants v. Fay, 13 App. D. C. 237 (1898); Andrews ». Sullivan, 
7 Ill. 327 (1845), and later cases in Illinois; Lagow v. Badollet, 1 Blackf. (Ind.) 416 
(1826), and later cases in Indiana; Abbott v. Moldestad, 74 Minn. 293, 77 N. W. 227. 
(1898); Walker v. Casgrain, 101 Mich. 604, 60 N. W. 291 (1894), and later cases in 
Michigan; Gaston v. White, 46 Mo. 486 (1870), and later cases in Missouri; Gardels 
v. Kloke, 36 Neb. 493, 54 N. W. 834 (1893); Champion v. Brown, 6 Johns. Ch. (N. Y.) . 
308 (1822); Clark v. Hall, 7 Paige (N. Y.), 382 (1839); Vance v. Blakely, 62 Ore. 326, 
123 Pac. 390 (1912); Whitmire v. Boyd, 53 S. C. 315, 340, 31 S. E. 306 (1898); Brace 
»v. Doble, 3 S. D. 110, 52 N. W. 586 (1892); Wade v. Greenwood, 2 Rob. (Va.) 474 
(1843), and later cases in that state. 
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in the mortgagee,” and as if in each case vendor or mortgagee, 
being parties to the suit, could not be compelled to convey to the 
purchaser at the sale under the decree of foreclosure by sale. Strict 
foreclosure should only be permitted where no substantial payment 
has been made,* or where the present value of the land is less than. 
the amount due vendor,” or where, as in the present case, pur- 
chaser having made improvements under the contract, vendor 
elects to pay for them.% 


I1. CONSIDERATION 


If equity gives an extraordinary complementary remedy upon 
contracts where the legal remedy is inadequate to secure the legal 
right, we should expect a court of equity to limit its inquiry to the 
adequacy of the common-law remedy, the advisability of exercise 
of the chancellor’s jurisdiction, if he finds he has jurisdiction, and 
the most just and effective mode of applying equitable remedies 
under the circumstances. Yet equity has not stopped there but 
has established a doctrine that the chancellor will not aid a volun- 
teer although he claims under a sealed instrument, enforceable at 





% The court was perhaps influenced by the statute in Wisconsin whereby mort- 
gagor has the legal title and mortgagee a lien only (1 Pomeroy, Equity JurispRu- 
DENCE, § 163, note 1) and overlooked the common-law situation to which equity 
applied foreclosure by sale. 

% Strict foreclosure was held improper where part payment had been made, in 
Andrews »v. Sullivan, 7 Ill. 327 (1845) ($400 paid out of $990); Vail v. Drexel, 9 II. 
App. 439 (1881); Fitzhugh ». Maxwell, 34 Mich. 138 (1876) (one-fourth paid); Bank 
v. Thornburg, 54 Neb. 782, 75 N. W. 45 (1808) (ten per cent paid). It was held proper 
where no payment had been made, in Morgan »v. Dalrymple, 59 N. J. Eq. 22, 46 Atl. 
664 (1899); State v. Sheridan, Clark Ch. (N. Y.) 533 (1841). It was allowed in Fair- 
child v. Mullan, 90 Cal. 190, 27 Pac. 201 (1891) (one-fourth paid but form of decree 
not objected to); Southern R. Co. v. Allen, 112 Cal. 255, 44 Pac. 796 (1896) (one-fifth 
paid, but court divided); Denton »v. Scully, 26 Minn. 325, 4 N. W. 41 (1879) ($2,000 
paid out of $5,800, but decided on demurrer to bill for strict foreclosure and general 
relief, and the court said the decree should direct a sale if that were more equitable). 
In Bank v. Brander, 124 Cal. 255, 56 Pac. 1109 (1899), $3,500 had been paid out of 
$50,000. Here a strict foreclosure probably did not operate inequitably under the 
circumstances. The Supreme Court of Oregon holds that foreclosure by sale is the 
rule and “strict foreclosure the exception.” Flanagan v. Land Co., 45 Ore. 335, 77 
Pac. 485 (1904); Vance v. Blakely, 62 Ore. 326, 123 Pac. 390 (1912). It allowed strict 
foreclosure in Trust Co. ». Mackenzie, 33 Ore. 209, 52 Pac. 1046 (1898), and Vance ». 
Blakely, supra, where on consideration of all the circumstances it appeared more 
equitable. 

7 Vance v. Blakely, supra. 

% Lytle v. Scottish American Mortgage Co., 122 Ga. 458, 50 S. E. 402 (1905). 
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law, and has a legal right.*® I discussed this subject in another 
place recently, where I attempted to show that there were at 
least six cases where the proposition that equity would not aid a 
volunteer did not apply or was not wholly true, and suggested a 
tendency to get away from the doctrine and to enforce deliberate 
promises simply as promises under one pretext or another. A 
recent decision affords a striking illustration of this tendency. In 
McCrilles v. Sutton husband and wife in 1894. executed an in- 
strument under seal, to which M was a party, in which they re- 
cited that M had been given them to adopt when a child, that they 
had mistakenly assumed that he had been adopted by them, that 
they had always promised him that on the death of the husband 
he should have the same amount of property as their own son, and 
that he had served them faithfully, and promised “‘in consideration 
of love and affection and of the foregoing premises,” of the promises 
theretofore made to M and “of the services performed . . . set 
forth in said premises,”’ that he should have the same share in the 
property of the husband and wife that he would have had if he had 
been lawfully adopted. In 1gor the husband conveyed all his 
property to the wife, reserving a life estate. The wife died in- 
testate in 1917. Thereupon M brought a bill for specific per- 
formance against the heirs of the wife and a decree in his favor was 
affirmed. It could not be claimed here that there was the “‘con- 
sideration” of blood relationship or of “natural love and affection.” 
Moreover that doctrine has been confined in equity to the one 
case of covenants to stand seized to another’s use. Nor is this a 
case of defective conveyance to a child by way of advancement 





9 Jefferys v. Jefferys, Cr. & P. 138 (1841), and subsequent cases in England. In 
many of the American cases cited for this doctrine there was no contract at law. 
There was a valid instrument at law in Barrett v. Geisinger, 179 Ill. 240, 249, 53 N. E. 
576 (1899); Black v. Cord, 2 Har. & G. (Md.) 100 (1827); Selby ». Case, 87 Md.-459, 
39 Atl. 1041 (1898); Lamprey v. Lamprey, 29 Minn. 151,12 N. W. 514 (1882); Vasser 2. 
Vasser, 23 Miss. 378, 382 (1852); Bosley v. Bosley, 85 Mo. App. 424 (1900); Burton.2. 
Le Roy, 5 Sawy. (U. S.) 510 (1879). But most of these cases went off on other 
grounds. In Graybill v. Brugh, 89 Va. 895 (1893), the court denied specific perfor- 
mance of an option under seal because there was no consideration. In a later case, 
however, the same court treated such an option as an irrevocable offer. Watkins ». 
Robertson, 105 Va. 269, 54 S. E. 33 (1906). Also Lamprey v. Lamprey, supra, should 
be compared with McMillan v. Ames, 33 Minn. 257, 22 N. W. 612 (1885). * 

100 “Consideration in Equity,” 13 ILtrnots L. REv. 667. 

101 +73 N. W. (Mich.) 333 (1919). 
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where equity gives reformation under circumstances amounting to 
specific performance. But the case is not unlike those in which, 
the promisor being dead, the question was between those to whom 
the ancestor had promised to give and his heirs who took as a wind- 
fall what had been promised to another.’ Here plaintiff was 
neither a child nor a creditor. Yet he was something very like 
both and there might be said to be a “‘meritorious consideration” 
in equity." It differs from the cases of the latter type in that 
there was no attempt made to convey. The court is squarely and 
avowedly enforcing specific performance of an executory promise. 
If the contract is valid and enforceable at law it is an unjustifiable 
anomaly to require something more as a requisite of the only effec- 
tive remedy which the legal system affords. 

Another case in which, under one pretext or another, courts of 
equity specifically enforce a promise under seal without considera- 
tion is illustrated by Thomason v. Bescher. Here there was a 
formal covenant to convey certain lands, on condition of payment 
(at the holder’s option) of a specified sum within a time fixed. The 
court, following the all but unanimous current of authority,’ de- 
creed specific performance. There can be no quarrel with so de- 
sirable a result. But the reasoning is suggestive. The court begins 
by reminding us that a covenant under seal requires no considera- 
tion. It must needs qualify this, however, by admitting that equity 
requires a consideration before it will enforce an executory contract, 
even though it be under seal. Accordingly it cites the cases in which 
such instruments are treated as irrevocable offers, and suggests that 
in cases where equity has called for a consideration as a prereq- 
uisite of enforcing an option under seal “the mind of the judges was 

102 Wright v. Goff, 22 Beav. 207 (1856); Mason v. Moulden, 58 Ind. 1 (1877); 
Cummings »v. Freer, 26 Mich. 128 (1872); Huss-v. Morris, 63 Pa. St. 367 (1869); Brock 
v. Odell, 44 S. C. 22, 21 S. E. 976 (1894). 

108 Thompson »v. Attfeild, 1 Vern. 40 (1682); Colman 2. Sarel, 3 Bro. Ch. 12 (1789); 
Baker v. Pyatt, 108 Ind. 61, 9 N. E. 112 (1886). The sound view is that a “meritorious 
consideration” of itself will not support an executory promise. Landon v. Hutton, 50 
N. J. Eq. 500, 25 Atl. 953 (1892); Matter of James, 146 N. Y. 78, 40 N. E. 876 (1895). 
Contra, Crawford’s Appeal, 61 Pa. St. 52 (1869). See also Re Hoffman’s Estate, 177 
N. Y. Supp. (Misc.) 905 (1919). 

14 176 N. C. 622, 97 S. E. 654 (1918). 

106 Willard v. Tayloe, 8 Wall. (U. S.) 557, 564 (1869); Guyer ». Warren, 175 Il. 
328, 51 N. E. 580 (1898); O’Brien v. Boland, 166 Mass. 481, 44 N. E. 602 (1896); 
McMillan v. Ames, 33 Minn. 257, 22 N. W. 612 (1885); Watkins v. Robertsor, 1o5 Va. 
269, 54 S. E. 33 (1906). 
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not specially called to the distinctions existent and usually ob- 
servable between a mere offer to sell without consideration and 
without seal and one that is effective as a binding agreement by 
reason of the seal.’’ 1° Whether we speak of an irrevocable offer 1” 
or of a power,’ there is a covenant enforceable at law, and no ob- 
stacle and no just objection to enforcement in equity beyond a 
doctrine devised for executory or defectively executed gifts, which 
has no legitimate application to business transactions. The holder 
of an option under seal is to be something more than a mere re- 
cipient of the promisor’s bounty.’ And yet the option in and of 
itself is valuable, and for that the holder of the option under seal 
gives nothing. After all, we cannot blink the fact that in these 
cases the chancellor does enforce an executory promise on no other 
basis than declared intention plus a seal. It is an undesirable 
anomaly that a valid contract at law, free from all objection on 
grounds of fraud, coercion, or mistake, and a fair bargain, should 
be unenforceable in equity. 

Where the option is given for a consideration, equity need have 
no difficulty in following the law. It should be enough if the law 
has for any reason reached the desirable result that a collateral 
promise to keep an offer open, made under seal or upon considera- 
tion, precludes revocation. It must be enough if there is a common- 
law consideration. Most of the difficulty which the courts have 
encountered grows out of the doctrine of mutuality of remedy. In 
Starr v. Crenshaw ™° specific performance was granted in such a 
case. 

Roscoe Pound. 


Harvarp LAw ScHoot. 
[To be concluded] 





106 176 N. C. 622, 628, 97 S. E. 654, 656 (1918). 

107 6 PomEROY, Equity JURISPRUDENCE, 3 ed., § 773. 

108 Anson, Contracts, Corbin’s ed., §§ 32, note 2, 50, note 3. 
109 McMillan v. Ames, 33 Minn. 257, 260, 22 N. W. 612 (1885). 
10 213 S. W. (Mo.) 811 (1919). 
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STATE REGULATION OF PRICES UNDER THE FOURTEENTH AMEND- 
MENT. — In the devious and somewhat whimsical history of the Four- 
teenth Amendment, while the courts have taken glances at the possi-' 
bility of a state’s embarkation upon a new economic route, they have 
never been called upon directly to face the question which would be 
raised. by such a departure. But with the decision of the United States 
District Court for Montana that a statute giving a commission power 
to regulate the prices of all commodities is unconstitutional,! the fringe 
of that problem has been touched. 

The causes which led to the passage of the Montana statute were the 
great increase in prices within the last few years, the curtailing of sup- 
plies and the straitened circumstances of a large part of the popula- 
tion of the state, brought about by three successive years of drought, 
and the finding by a state commission that exorbitant profits were being 
made. The historical background of the act reaches to the Middle 
Ages. In England; from the fourteenth century, there were statutes fix- 
ing the prices in businesses not within the modern conception of public 
utilities,? and there is evidence that such statutes were passed by Ameri- 
can provincial assemblies.’ During the Revolution, generally at the in- 





1 Holter Hardware Co. v. Boyle, the District Court of the United States for the 
District of Montana, No. 149 (1920). See RECENT CASES, p. 261, infra. 

2 See 23 Epw. III, Stat. I, c. 6 (1349); 25 HEN. VIII, c. 2 (1533); 31 Geo. II, c. 29, 
sect. 7, 20(1758). See SHEPPARD, OFFICE OF COUNTY JUSTICE, part 2, c. 7, sect. 27; and 
StIcKNEY, STATE CONTROL OF TRADE AND COMMERCE, chapters 1 and 3. 

3 See 2 Acts oF ASSEMBLY OF PROVINCE OF PENNSYLVANIA, 327 (act of 1758). 
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stigation of the Continental Congress,‘ at least eight of the thirteen states 
passed laws fixing the price of almost every commodity in the market.® 
These laws were evoked by what was considered the exorbitant increase in 
prices. Within a few years they all seem to have been repealed, partly be- 
cause there was no machinery adequate to enforce them, partly be- 
cause of resentment that a few of the states did not take part in the 
movement. At the time the Fifth Amendment was ratified, however, 
at least two states had statutes providing for the regulation of the 
price of bread.® 

There is little authority even bearing on the point involved.’ In the 
Supreme Court’s consideration of cases under the Fourteenth Amend- 
ment, the existence of Anglo-Saxon precedent for the statute * and the 
conditions which led to its passage ® have been important and some- 
times controlling factors. If a generalization may be ventured of the 
cases as a whole, the actual decisions, despite much discussion of the 
extent to which the businesses regulated were affected with a public in- 
terest, seem to involve no more than a determination of whether the 
aim of the legislature was a legitimate aim of state government, and, if 
so, whether the social interest was sufficiently strong to counterbalance 
the interference with individual interests }°— a question primarily for 
the legislature.” 

The aim of the Montana legislature — the protection of its citizens 
against extortion — has been held a proper function of government.” 





4 g JOURNALS OF THE CONTINENTAL CONGRESS, 956 (resolution of Nov. 22, 1777). 

5 Acts AND Laws or CoNNECTICUT, November Session, 1776: An Act to Prevent 
Monopolies and Oppression by excessive and unreasonable Prices for many of the Neces- 
saries and Conveniences of Life, amended in May Session, 1777, and February Session, 
1778; LAws OF MARYLAND, June, 1777, c. XI, sect. 9; Laws or MARYLAND, October, 
1778, c. VIII, sect. 8; MassacuusETts Laws, Third Session, January, 1777, c. XIV; 
amended in Fourth Session, May, 1777, c. XLVI; NEw Hampsuire Session Laws, 
1777: An Act for regulating the Prices of Sundry Articles, p. 43, amended in the same 
year, p. 55; New Jersey Acts, Fourth Assembly, First Sitting, October, 1779, c. XII; 
Laws or New York, First Session, c. XXXIV (1778); LAws or PENNSYLVANIA, 
Second Assembly, Second Sitting, April, 1778, c. LX; RnopE IsLanp Laws: An Act to 
prevent Monopolies and Oppression, etc., December, 1776, amended in May, 1777. 
The Maryland act fixed a maximum rate of profit; the other acts set out the prices 
at which commodities could be sold. 

6 MARYLAND LAws OF 1789, c. 8, sect. 2 (HERTY’s DicEst oF THE Laws oF Mary- 
LAND, 1799, Pp. 250); 5 Statutes of South Carolina, 186 (1791); (1 SourH CAROLINA 
Acts oF ASSEMBLY, 1791-1794, p. 88). 

7 There is a decision that a statute providing for the regulation of the price of 
bread does not violate the state constitution. Guillotte ». City of New Orleans, 12 
La. An. 432 (1857). See also Mayor of Mobile v. Yuille, 3 Ala. 137 (1841), for a dictum 
to the same effect. For a dictum that it is constitutional to fix the price of school- 
books, see Polzin v. Rand, McNally & Co., 250 Ill. 561, 571, 95 N. E. 623, 625 (1911). 
There are several dicta that a general price-fixing law would be unconstitutional. 
See American Surety Co. of New York »v. Shallenberger, 183 Fed. 636, 639 (1910); 
Street v. Varney Electrical Supply Co., 160 Ind. 338, 345, 66 N. E. 895, 898 (1903). 
But see Munn ». Illinois, 94 U. S. 113, 125 (1876). 

8 Griffith v. State of Connecticut, 218 U.S. 563 (1910) (upholding a state usury law). 

® Clark v. Nash, 198 U. S. 361 (1905) (upholding a Utah statute which permitted 
condemnation by individuals for the purpose of irrigating their lands). 

10 See brief for the defendant in error in Stettler v. O’Hara, 243 U. S. 629 (1916). 

11 See James B. Thayer, “The Origin and Scope of the American Doctrine of 
Constitutional Law,” 7 Harv. L. Rev. 129. 

2 Griffith v. State of Connecticut, supra. That the protection of the buyers of goods 
is a legitimate motive for state action is recognized in Central Lumber Co. ». State of 
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The method employed was not regarded by the men who founded our 
nation as a violation of any fundamental right, and its use in modern 
times, in view of the circumstances, does not seem so unreasonable as 
to be an abuse of legislative discretion. If fixing the interest at which 
money can be lent is a reasonable method of preventing usury, regula- 
tion of the prices at which commodities can be sold seems to be a rea- 
sonable method of preventing exorbitant profits. The court intimates 
that, had the statute been confined to necessities, it might have been 
constitutional. But usury statutes cover all loans, whatever the pur- 
pose for which the money is to be used. Laws against monopolies 
and combinations in restraint of trade do not exclude monopolies and 
combinations in businesses which the community could do without." 
Certainly the Revolutionary price-fixing statutes made no distinction." 
Nor is it at all evident that the creation of the Montana commission 
with the general power to act where it thought action advisable was 
not a far more effective and more just measure than would have been 
an arbitrary demarcation of the ground which the commission could 
cover. The more elastic method of a commission is clearly preferable 
to the Revolutionary device of setting out the prices in the act. While 
the power given the commission is great, the provision for court review of 
any price-fixing claimed to be unreasonable would operate to prevent 
its abuse. 

If the economic pendulum is in reality swinging back, courts should 
hesitate to declare the Constitution an obstacle in its path. Here the 
situation involves not a deliberate change in the theory of government 
but only a state’s effort to meet a temporary and difficult problem. 
That the effort involved a greater swerving from the doctrine of “The 
Wealth of Nations” than the last few generations have seen is enough 
to raise the question of constitutionality, but it should not be enough 
to answer it. As Mr. Justice Holmes has said,!® “due process” is not 
synonymous with “laissez-faire”; it is more important that a state be 
allowed to meet its problems in its own way than it is to keep inviolate 
any theory of economic expediency. 





EXTRATERRITORIAL ENFORCEMENT OF INHERITANCE TAX BY SUIT 
AGAINST BENEFICIARIES. — There are some limits to a sovereign’s 
power to tax.! In our political system the power of each sovereign 


South Dakota, 226 U. S. 157 (1912), where a statute making it criminal for any one 
engaged in the production, manufacture, or distribution of any commodity in general 
use to discriminate in price between different sections was held constitutional. 

8 Central Lumber Co. v. State of South Dakota, supra. 

1 See note 5, supra, and the comprehensive nature of the acts there cited. The 
Rhode Island Act of 1776, for instance, fixed the price of wheat, rye, corn, wool, pork, 
swine, beef, hides, salt, rum, sugar, molasses, cheese, butter, peas, beans, potatoes, 
stockings, shoes, cotton, oats, flax, coffee, tallow, turkeys, geese, charcoal, hard soap, 
English hay, teaming work, staves, tobacco, breeches, cocoa, beaver hats, lime, milk, 
and shaves. 

18 “The Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social 
Statics.” Lochner v. New York, 198 U. S. 45, 75 (1905). 


1 “The power of taxation, however vast in its character and searching in its ex- 
tent, is necessarily limited to subjects within the jurisdiction of the State.”’ Field, J., 
in State Tax on Foreign-held Bonds, 15 Wall. (U. S.) 300, 319 (1872). 
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extends only to his territorial boundaries.? His jurisdiction to tax may 
equal his power, but can never exceed it.? So it has long been thought 
that a state cannot tax interests in foreign realty * or personalty having 
a situs without its borders ® or a person not domiciled therein.* Like- 
wise a privilege is taxable only by the sovereign which affords the 
privilege.’ 

The Appellate Division of the Supreme Court of New York has 
lately ridden rough-shod over these doctrines of territorial limitations 
upon power. A resident of Colorado died in New York leaving no 
property of any sort in Colorado, but a great deal of personalty in New 
York. His will was admitted to original probate in New York as the 
will of a non-resident; New York transfer taxes were assessed and col- 
lected. Two years later Colorado served the New York beneficiaries 
by publication with notice of assessment proceedings in a county court 
of Colorado which by statute had jurisdiction to proceed as in an action 
in rem.’ No one appeared, but the court issued its order that the tax had 
been assessed. The state of Colorado then brought an action ® in New 
York against the beneficiaries.!° The Supreme Court dismissed the com- 
plaint," but its judgment was unanimously reversed by the Appellate 
Division.” It is believed that the latter decision is unsupportable.% 

There was no judgment on which Colorado could sue in New York. 
A tax assessment order is not a judgment.“ It can create no lien upon 





2 Erie Railroad 2. Pennsylvania, 153 U. S. 628 (1894). See BEALE, CoNFLICT oF 
Laws, § 104; Gray, LimiTaTIONs ON TAXING PowER, § 60. 

3 “The power to tax involves the power to destroy.” Marshall, C. J., in McCul- 
loch v. Maryland, 4 Wheat. (U. S.) 316, 431 (1819). See Beale, “Jurisdiction to 
Tax,” 32 Harv. L. REv. 587. 

4 Louisville, etc. Ferry Co. ». Kentucky, 188 U. S. 385 (1903). See Winnipiseogee, 
etc. Co. v. Gilford, 64 N. H. 337, 10 Atl. 849 (1887). 

5 Hays »v. Pacific Mail S. S. Co., 17 How. (U. S.) 596 (1854). 

6 Dewey v. Des Moines, 173 U. S. 193 (1899); On Yuen Hai Co. 2. Ross, 8 Sawy. 
(U. S.) 384, 14 Fed. 338 (1882); City of New York v. McLean, 170 N. Y. 374, 63 N. E. 
380 (1902); State v. Ross, 23 N. J. L. 517 (1852). 

7 In re Swift, 137 N. Y. 77, 32 N. E. 1096 (1893). Inheritance taxes, being privi- 
lege taxes, may be imposed upon a single succession by two states, — the state of 
domicile of the deceased and the state of situs ofthe property. Kochersperger ». 
Drake, 167 Ill. 122, 47 N. E. 321 (1897); Matter of Romaine, 127 N. Y. 80, 27 N. E. 
759 (1891). No other sovereign can levy such a death duty. City of New York ». 
McLean, supra. See Beale, “Jurisdiction to Tax,” 32 Harv. L. REv. 587, 624 ff. 

8 See Coto. Sess. Laws 1913, chap. 136, § 18, p. 553. 

® “Nothing contained in this provision [authorizing, on application of the Attorney 
General, issue of administration with will annexed] shall be construed to prevent the 
enforcement of the collection of any tax provided for herein in any other manner as 
may be provided in this act or by law.” Coto. Sess. Laws 1913, chap. 136, § 13, 
Pp. 551. See also Ibid., § 19, p. 553, and § 26, pp. 555, 556. 

10 The Colorado statute makes “all legatees ... liable for . . . such taxes” 
from the decedent’s death, and provides that “the tax prescribed by this act .. . 
shall be and remain a lien” on the property until paid. Coro. Sess. Laws 1909, 
§§ 1, 2, pp. 460 ff. See Palmer’s Estate, 25 Colo. App. 450, 139 Pac. 554 (1914). 

1 Colorado v. Harbeck, 175 N. Y. Supp. 685 (1919). 

2 [bid., 179 N. Y. Supp. 510 (1919). See RECENT CAsEs, p. 870, infra. 

3 No attempt will be made to consider all the reasoning of the court, such as its 
reversion to the antiquated notion that “the legal situs of his personal property fol- 
lowed the domicile, although such property was physically within this state,” p. 514. 
See Union Transit Co. v. Kentucky, 199 U. S. 194, 206 ff. (1905); Hoyt ». Comm’rs 
of Taxes, 23 N. Y. 224, 227 ff. (1861). 

4 Peirce v. Boston, 3 Met. (Mass.) 520 (1842). 
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property outside the borders of the taxing \power.'® There was no res 


in Colorado to support a judgment im rem.1® Over the non-resident 
beneficiaries who never appeared in Colorado, there was no jurisdiction 
to support a judgment im personam."" If the Colorado assessment order 
be regarded as a judgment, still the New York courts should not give it 
faith and credit since it was rendered without jurisdiction.'* More- 
over, even if personal jurisdiction had been obtained in Colorado over 
these defendants prior to such a judgment for taxes, the judgment would 
be unenforceable in New York under the well-known doctrine that 
penal,!® which includes revenue,” laws will not be enforced abroad even 
under the due faith and credit clause of the Constitution. 

But the New York court says that by their conduct the defendants 
assumed the Colorado statutory obligation to pay a tax, “and thereby 
made it their contractual obligation.” *! The imposition of such an 
assumpsit is ingenious,” and, if sustained by the Court of Appeals, will 
gladden the hearts of tax collectors. But the idea is fundamentally un- 
sound. The court, being unable to cite authorities,” rests upon an anal- 
ogy to actions against shareholders in foreign corporations for taxes 
imposed by the state of corporate charter.“ Personal liability, however, 
cannot be rested upon the non-resident shareholder, for want of juris- 
diction or power over him.” So in the case before the court it is because 
the defendants were not residents of Colorado that no personal liability 
could be imposed by Colorado upon them. And the property involved 
was never in Colorado, from which it follows that, unlike shares in a 





15 Wabash R. v. People, 138 Ill. 316, 27 N. E. 456 (1891). Cf. Schwinger v. Hickok, 
53 N. Y. 280 (1873). 

16 And even if there were a judgment im rem in Colorado, it could not be enforced 
a a York. Maltbie v. Lobsitz Mills Co., 223 N. Y. 227, 119 N. E. 389 

1918). 

17 Pennoyer v. Neff, 95 U. S. 714 (1878); Dewey v. Des Moines, supra. 

18 Baker v. Baker, Eccles. & Co., 242 U. S. 394 (1917); Thompson v. Whitman, 
18 Wall. (U. S.) 457 (1873); D’Arcy v. Ketchum, 11 How. (U. S.) 165 (1850). 

19 Huntington ». Attrill, 146 U. S. 657 (1892); Pickering v. Fish, 6 Vt. 102 (1834). 
See Matter of Antelope, 10 Wheat. (U. S.) 66,123 (1825). See also Story, CoNnFLICT 
oF Laws, § 625 A. 

20 Maryland v. Turner, 75 N. Y. Misc. 9, 132 N. Y. Supp. 173 (1911). See Wis- 
consin v. Pelican Ins. Co., 127 U. S. 265, 290, 291 (1888); Henry v. Sargeant, 13 N. H. 
321, 332 (1843). 

21 179 N. Y. Supp. 510, 517. 

2 Contrast, “Taxes do not rest upon contract express or implied.’ Chase, J., 
in Rochester v. Bloss, 185 N. Y. 42, 47, 77 N. E. 794, 795 (1906). ‘‘Taxes are not 
debts. . . . Debts are obligations for the payment of money founded upon contract, 
express or implied.” Field, J., in Meriwether v. Garrett; 1e2 U. S. 472, 513 (1880). 
To the same effect, Bradford v. Story, 189 Mass. 104, 75 N. E. 256 (1905); Boston v. 
Turner, 201 Mass. 190, 87 N. E. 634 (1909). 

% Dicta which tend to support an ill-defined contractual or quasi contractual 
obligation in somewhat similar situations are found in Succession of Pargoud, 13 La. 
Ann. 367 (1858); Montague ». State, 54 Md. 481, 487 (1880). Cf. Goodrich v. Rochester 
Trust Co., 173 App. Div. 577, 160 N. Y. Supp. 464 (1916). 

24 Howarth v. Angle, 162 N. Y. 179, 56 N. E. 489 (1900); Shipman v. Treadwell, 
200 N. Y. 472, 93 N. E. 1104 (1911). The language used here and elsewhere by other 
judges has led some to believe that the courts thought a personal liability based upon 
an undertaking assumed by the acquisition of shares in foreign corporations could 
exist. See Corry v. Baltimore, 196 U. S. 466 (1905). 

25 Maltbie v. Lobsitz Mills Co., supra; City of New York v. McLean, supra. Cf. 
Bristol v. Washington County, 177 U. S. 133 (1900); Dewey v. Des Moines, supra. 
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Colorado corporation, there is no-res on which a Colorado statute could 
have imposed a lien. 

The court reasons further: “The defendants having invoked the aid 
of the state of Colorado and taken decedent’s property through the opera- 
tion of its laws, must comply with any conditions that state may impose 
in granting the benefits.” ** It is a well-established rule of the common 
law that the laws of succession of the deceased’s domicile govern the 
distribution of the movable estate wherever found.?”? In accordance 
with this doctrine, reaffirmed by New York statute,* the Surrogate 
used Colorado rules in his selection of the beneficiaries. But as a matter 
of terminology it should be carefully noted that New York did not 
thereby administer Colorado law.2” A New York court can admin- 
ister nothing but New York law.*® Yet as Colorado did furnish an in- 
gredient to the defendants’ succession, Colorado might impose a tax 
on the privilege of succession.** But New York has no statute provid- 
ing that New York shall collect taxes for other states. And Colorado 
never had any jurisdiction or power over any person or thing from 
whom or from which it could collect the tax here sought. The result of 
this unique decision is that a court without statutory authority to do so 
may enforce a foreign tax imposed by a state without jurisdiction or 
power itself to collect the tax. 





Is HomicipE CoMMITTED WHERE THE BLOw Is STRUCK OR WHERE THE 
DeatH Occurs? — In State v. Crigui,! recently decided, we have the 
tecurrence of a question which has been the subject of controversy from 
early times. A blow was struck in county A, from the effects of which 
the victim died in county B. The defendant was tried and convicted 
in the latter county under a statute which provided that in such a situa- 
tion either county might entertain jurisdiction to punish the homicide. 
The state constitution, however, assured the accused of an impartial 
trial in the county where the offense was alleged to have been com- 





26 179 N. Y. Supp. 510, 515. 

27 Harvey v. Richards, 1 Mason (C. C. U. S.) 381 (1818); Lawrence v. Kitteridge, 
21-Conn. 576 (1852). See Wilkins v. Ellett, 9 Wall. (U. S.) 740 (1869). 

28 “Except where special provision is otherwise made by law, the validity and 
effect of a testamentary disposition of any other [than real] property situated within 
the state, and the ownership and disposition of such property where it is not disposed 
of by will, are regulated by the laws of the state or country, of which the decedent 
was a resident at the time of his death.” N.Y. Decedent Estate Law, § 47. 

29 See Lawrence v. Kitteridge, supra; Estate of Apple, 66 Cal. 432, 6 Pac. 7 (1885). 
Cf. Howarth v. Angle, 162 N. Y. 179, 187, 56 N. E. 489, 492 (1900). 

Illinois by statute provided that Illinois statute laws should govern the descent 
and distribution of “estates, both real and personal, of residents and nonresident 
proprietors in this state dying intestate.” Rev. Stat. Itt., chap. 39, § 1. Yet the 
Illinois court still continued to look to the domicile of the deceased for rules of dis- 
tribution of choses in action belonging to a non-resident. Cooper v. Beers, 143 Ill. 
25, 33 N. E. 61 (1892). 

30 See BEALE, Conriict or Laws, § 112. 

31 See Magoun 2. Illinois Bk., 170 U. S. 283, 288 (1898); United States v. Perkins, 
163 U. S. 625, 628 (1896); Im re Macky’s Estate, 46 Colo. 79, 102 Pac. 1074 (1909); 
In re Swift, supra. 


1 185 Pac. 1063 (Kan. 1919). See REcENT CasEs, p. 863, infra. 
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mitted. The upper court sustained the conviction, holding that the 
statute did not contravene the constitutional provision since the homi- 
cide might be considered as having been committed in either county. 

In early England it was doubtful whether the crime could be punished 
in either county. The old grand jury was composed solely of those who 
could testify to the event of their own knowledge, and they could not 
inquire into nor give testimony of any fact which had taken place beyond 
the bounds of their immediate county.? They could not indict in county 
A, since no evidence could be adduced of the death, a necessary ingredient 
of the crime; nor could they indict in the second county, since the fact 
of the mortal stroke could not be proved.* To prevent, however, a 
complete failure of justice through the inadequacy of the judicial ma- 
chinery the device was often resorted to of removing the body to the 
first county, when the jury could then take cognizance of the complete 
offense. Perhaps this practice was a recognition by the common law 
that the locality of the crime was fixed where the blow was struck. At 
any rate, according to the commentators on the criminal law,® this was 
the common opinion at that period. Yet strangely enough Parliament 
as early as 1547, in a statute which we inherit as part of the common 
law, enacted that the venue in these cases must be laid only where the 
death occurs. From the early law, therefore, the locality of the homi- 
cide, though at different periods, was fixed at both places. 

Speculation, however, as to “which one of the two legs the crime 
stands on” seems futile. If the blow occurs in one state and the death 
in another, events of equal significance ’ take place in both states and 
there is no concurrence of stroke and death in either. Why is it not 
sufficient to say that events in the train of proximate causation occur 
in each state, for which the sovereigns of either may mete out a punish- 
ment? In state A the mortal stroke constitutes the punishable act and 
the state may demand retribution for the full consequences of that act. 
That the indictment may not be found until the death is no indication 
that the blow alone is not the offense. The crime is complete upon 
delivery of the stroke, the fact of death being necessary only as evidence 
to prove that the stroke was mortal. 

No one has denied the right of the first state to punish the defendant.® 





2 See STEPHEN, History OF THE CRIMINAL LAw, 276 et seq. 

3 See 1 HALE P. C. 426; 2 HAWKINs P. C. 301; Bishop, NEw Crmminat Law, 8 ed., 
62, note. 

4 Idem. 5 Idem. 

6 2 & 3 Epw. VI, c. 24. 

7 “The stroke without the death of the party stricken, nor the death without the 
stroke or other violence, makes not the homicide or murder, for the death consummates 
the crime.” 1 HALE P. C. 423. 

8 The overwhelming weight of opinion, today, undoubtedly is to the effect that 
the homicide is committed where the stroke occurs and the death is but a consequence. 
But such a view, it seems, can only be supported on the theory that the mortal blow 
alone constitutes the homicide. 

® See Gessert v. State, 21 Minn. 369 (1875); State v. Bowen, 16 Kan. 476 (1876); 
Hunter v. State, 41 N. J. L. 495 (1878); Green'v. State, 66 Ala. 40 (1880); Robertson ». 
State, 42 Fla. 212, 28 So. 427 (1900). In some of the cases cited, statutes specifically 
made punishable the offense if part thereof was committed within the state though 
the offense was consummated without the state.. The other cases proceeded on the 
ground that the blow constituted the homicide. 
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Vigorous opposition, however, has been raised to the right of the second 
state to punish.!° In Commonwealth v. Macloon," the Massachusetts 
court upheld a conviction under a statute which made the homicide 
punishable where the death occurred, though the wounds were given in 
a different jurisdiction.” Mr. Bishop in his treatise on criminal law “ 
contends, first, that no act is committed within the territory of the 
Massachusetts sovereign and therefore no basis is created upon which 
he may inflict punishment; and secondly, that the statute violates the 
law of nations inasmuch as it in effect makes the defendant answer for 
an act which took place without the state. Neither objection seems 
tenable. True, no new independent act takes place in the second state, 
yet the force which the defendant set in motion outside the jurisdiction 
continues to operate unabated within the state until the death. The 
forces have not come to rest and the state may punish for what the de- 
fendant has caused within its territorial limits. Again, the statute in 
its true interpretation does not attempt to make striking the blow the 
crime — causing the death is the event which it seeks to punish. A 
California case can be supported only on this line of reasoning. A box 
of poisoned candy was sent from California to the victim, who partook 
of it in Delaware and there died from the effects. He was tried and 
convicted for murder under a statute in California. In this case the 
first event in the train of causation was made punishable by the legis- 
lature; in Commonwealth v. Macloon it was the last event. Furthermore, 
no rule of law prevents the legislature from calling either event murder 
or manslaughter and affixing to it the punishment and consequences that 
flow from either crime. Undoubtedly the defendant in these casés is open 
to double punishment since both state A and state B may bring separate 
indictments. Yet no established principle of international law denies 
the right of more than one state to punish the defendant, when his act 
constitutes a violation against the peace and dignity of several states.' 

The principal case, though devoid of the international aspect, is gov- 
erned by the above discussion in view of the constitutional provision 
limiting the right to change the venue in criminal prosecutions. The 
statute laying the venue either in county A or county B can be properly 
interpreted as making either the blow or the death the punishable of- 
fense, a trial in one county precluding further prosecution in the other. 
Taking that view, the trial in the principal case did take place where 
the offense was committed and the constitutional provision was in no 
way violated. 





10 See Bishop, NEw CRIMINAL Law, 8 ed., 60, note; State v. Carter, 27 N. J. L. 499 
(1859); State v. Kelly, 76 Me. 331 (1884). 

1 tor Mass. 1 (1869). 

12 Similar statutes have been passed in other jurisdictions and have been sustained. 
See Reg. v. State, 7 Cox C. C. 277; Tyler v. People, 8 Mich. 320 (1860); Ex parte 
a W. Va. 84, 14 S. E. 436 (1892); State v. Caldwell, 115 N. C. 794, 20S. E. 
523 (1894). 

18 See Bishop, NEw CRIMINAL LAW, 8 ed., 65, note. 

14 People v. Botkin, 132 Cal. 231, 64 Pac. 286 (1901). 

15 Cross v. North Carolina, 132 U. S. 131 (1889); Marshall v. State, 6 Neb. 120 
(1877); State v. Stevens, 114 N. C. 875, 19 S. E. 861 (1891). 
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ArE BoNuUSES TO SOLDIERS AND SAILorS GIVEN FOR A Pusiic Pur- 
posE? — A tax may only be levied for a public purpose.! The govern- 
ment may take its citizens’ property for its own requirements, but it 
may not take from one to give to another. However, like most general 
principles, the doctrine of public purposes is easy to state but hard to 
apply. In each case whether a tax is levied and the proceeds spent for a 
public purpose depends upon how far the public will be ultimately 
benefited. For instance, the government may pay salaries to its officials, 
but it may not loan money to private businesses.? In the former case 
the public is directly benefited; in the latter, the ultimate public profit 
in the increased power of the private concerns to pay taxes is con- 
sidered too remote. In one case the private benefit is incidental; in the 
other it is primary. But certain classes of appropriations are upheld 
where the public is only indirectly and indefinitely benefited. Such are 
gifts to charity.’ The promotion of patriotism is well recognized as a 
public purpose. And the legislature has generally been allowed a wide 
discretion in satisfying the moral obligations of the state, either where 
individuals have relied upon a promise extended by the government,® 
or where civil employees have been injured, financially ® or physically,” 
in the course of their service. 

Gratuities to soldiers and sailors constitute an intermediate class of 
public appropriations which aroused considerable discussion at the time 
of the Civil War and are once again confronting the courts. If these 
gratuities take the form of bounties to encourage enlistments, they are 
clearly valid. Such bounties were very common in the Civil War, 
where each town had to raise a fixed quota either by enlistment or by 
draft. There was a definite public purpose in relieving other citizens 
from the draft and in aiding in the defense of the nation. A second type 





1 Loan Association v. Topeka, 20 Wall. (U. S.) 655 (1874). This principle is either 
actually embodied or has been read into the Fourteenth Amendment and every state 
constitution. See 21 Harv. L. REv. 277. 

2 Loan Association v. Topeka, supra; Cole v. La Grange, 113 U. S. 1 (1884); Allen 
v. Inhabitants of Jay, 60 Me. 124 (1872). On the other hand, subsidies to railroads 
have generally been upheld on the ground that they constitute public highways. See 
Gray, Limitations oF TAXING PowEr, § 1094, note 34, for a collection of cases. 

8 Hager v. Kentucky Children’s Home Society, 119 Ky. 235, 83 S. W. 605 (1904); 
State v. Edmondson, 89 Ohio St. 351, 106 N. E. 41 (1914); Denver & R. G. Ry. »v. 
Grand County, 170 Pac. (Utah) 74 (1917); State v. Nelson County, 1 N. D. 88, 45 
N. W. 33 (1890). See CooLey ON TAXATION, 2 ed., 124. Contra, Lowell v. Boston, 
111 Mass. 454 (1873). 

4 United States v. Gettysburg Electric Ry., 160 U. S. 668 (1896); Daggett v. Colgan, 
92 Cal. 53, 28 Pac. 51 (1891); Parsons ». Van Wyck, 56 App. Div. 329, 67 N. Y. S. 
1054 (1900). See JuDSON ON TAXATION, 2 ed., § 386. 

5 United States v. Realty Co., 163 U. S. 427 (1896); Woodall v. Darst, 71 W. Va. 
350, 77 S. E. 264 (1912). 

6 Leonard v. Inhabitants of Middleborough, 198 Mass. 221, 84 N. E. 323 (1908); 
Earle ». Commonwealth, 180 Mass. 579, 63 N. E. 10 (1910). See 21 Harv. L. REv. 
625. 

7 Munro ». State, 223 N. Y. 208, 119 N. E. 444 (1918). 

8 Taylor v. Thompson, 42 Ill. 1 (1866); Commissioners of Vermillion County ». 
Hammond, 83 Ind. 453 (1882); Lowell v. Oliver, 8 Allen (Mass.), 247 (1864); Crowell 
v. Hopkinton, 45 N. H. 9 (1863); Cass Township v. Dillon, 16 Ohio St. 38 (1864); 
Speer v. Blairsville, 50 Pa. St. 150 (1865); Brodhead v. City of Milwaukee, 19 Wis. 
624 (1865). Bounties to drafted men were upheld in Booth v. Town of Woodbury, 
32 Conn. 118 (1864). 
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of these gratuities that has never been questioned is the federal pen- 
sion to those who have been disabled in the service of the United States.® 
These pensions can be upheld on two grounds: because they were 
promised before the war" and so tended to encourage enlisting, and 
because the government is morally bound to aid those men who relied 
on its promise or were injured in its service. A third class of gratuities 
is represented by a recent Wisconsin statute,” upheld in State v. John- 
son, granting a bonus to every soldier or sailor who served in the late 
war on his discharge.“ These bonuses were not promised before the 
war, nor are they limited to those who have been disabled. They can- 
not, therefore, be supported on the same grounds as the bounties to 
encourage volunteers or the federal pensions. It is not a case of charity, 
since the bonuses are given to rich and poor alike. If the Wisconsin 
statute can be sustained at all, it must be on the ground that it tends to 
promote patriotism by encouraging others to follow the example of 
those who served.'* But it is a far cry to argue that the state’s gen- 
erosity will result in more volunteers for the next war,— such a public 
benefit is altogether too remote. In any case, from a pecuniary point of 
view there would be every reason to follow the example of the profiteer, 
no matter how large the bonus. As a means of encouraging patriotism a 
medal would seem more effective and permanent. In short it is diffi- 
cult to see how such a statute will benefit the public in any way, directly 
or indirectly. It looks very much as if the state were taking from one 
citizen to give to another. It must, of course, be remembered that 
taxation is a prerogative of the legislature and that it should be sus- 





9 See 37 Stat. aT L. 112-113, 12 Stat. aT L. 566-569, 1 Stat. AT L. 95, 120, 244. 

10 United States v. Hall, 98 U. S. 343 (1878); 1 Abb. 74 (1867). Cf. O’Dea v. Cook, 
176 Cal. 659, 169 Pac. 366 (1917); People v. Abbott, 274 Ill. 380, 113 N. E. 696 (1916), 
in which police pensions were upheld as part compensation for services. 

11 The Continental Congress originally declared its intention to grant pensiogs on 
August 26, 1776. See 5 JouURNALS OF CONTINENTAL CONGRESS, 702-705. 

2 1919 WISCONSIN LAws, c. 667. 

8B 175 N. W. 580 (Wis.) (1919). For a more complete statement of the facts, see 
RECENT CASES, p. 871. 

144 Massachusetts has passed a similar act. See 1919 MAssacuusEetts Laws, 
c. 283. Other states have provided for the distribution of medals or certificates. See 
1919 DELAWARE Laws, 673; 1919 NortH CAROLINA LAws, 503; 1919 NEBRASKA 
Laws, 1030; 1919 NEW Jersey Laws, 711; 1919 NEw York Laws, 220; 1919 VER- 
MONT LAws, 236. Others have exempted veterans from certain taxes. See 1919 
CALIFORNIA STAT., 305; 1919 NEw JERSEY Laws, 86, 91. Others have provided for 
free tuition. See 1919 Minnesota Laws, 362; 1919 OREGON Laws, 809; 1919 WASH- 
INGTON Laws, 129. And two states have urged Congress to provide a bonus. See 
Arizona Laws, 397; 1919 INDIANA Acts, 870. It is not stated whether financial or 
constitutional reasons prevented the latter two states from providing for their veterans 
themselves. 

Compare 4o Strat. at L. 1151, giving each soldier or sailor $60 on discharge. These 
bonuses may be justified as part compensation, a sort of “month’s notice,” or as an 
allowance to buy civilian clothes. A similar allowance is made for uniforms to those 
entering the service. 

18 Compare Bosworth v. Harp, 154 Ky. 559, 157 S. W. 1084 (1913); Board of Edu- 
cation v. Bladen County, 113 N. C. 379, 18 S. E. 661 (1893). 

16 See Opinion of the Justices, 211 Mass. 608, 98 N. E. 338 (1912), holding that a 
bounty as such was bad, but a testimonial to encourage patriotism was valid. The 
court further held that the declaration of purpose in the statute practically deter- 
mined which the gratuity was. 
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tained by the courts unless clearly unconstitutional.!” It is one thing 
for the courts to consider a statute unwise and quite another to hold 
that the legislature has overstepped the limits of its discretion. But, as 
held by the slight weight of authority,!*® there seems to be no sound 
ground upon which a bonus statute can be supported. 





EsTopPEL OF AN ATTORNEY TO Act Acarnst His Current. — In few 
fields has human inability to serve two masters been more clearly rec- 
ognized or more scrupulously regarded than in the relation of attorney 
and client. The duty of an attorney to abstain from inconsistent em- 
ployment was recognized very early in our law! and, to the credit of 
the profession, few reported cases are found which involve a departure 
from professional faith and duty.2 Nor has this obligation been re- 
stricted merely to the duration of the relation. While the fact alone 
that he has once acted as counsel for a man will not bar an attorney 
from thereafter representing that man’s adversary,‘ this is true only 
when such service is consistent with, and not hostile to, the interests of 
the former.’ The test of consistency is “. . . whether accepting the 
new retainer will require him, in forwarding the interests of his new 
client, to do anything which will injuriously affect his former client in 
any matter in which he formerly represented him, and also whether he 
will be called upon, in his new relation, to use against his former client 
any knowledge or information acquired through their former connec- 
tion.” ® If the new service is inconsistent, he cannot act. And this 
rule is applicable to criminal as well as to civil proceedings. Thus, one 
who acted as counsel for a plaintiff in an action for malicious prosecu- 
tion is disqualified to serve as prosecuting attorney against him upon 
a subsequent indictment for the alleged crime which was involved in 
that action.? Conversely, a defendant in a’criminal prosecution can- 
not be represented by an attorney who had previously, as solicitor- 
general of the state, instituted the proceeding against him.* The recent 





17 Jones v. Portland, 245 U. S. 217 (1917). See 21 Harv. L. REv. 277. 

18 Mead 2. Acton, 139 Mass. 341, 1 N. E. 413 (1885); Bush v. Board of Supervisors, 
159 N. Y. 212, 53 N. E. 1121 (1899); Beach v. Bradstreet, 85 Conn. 344, 82 Atl. 1030 
(1912). See 26 Harv. L. REv. 92. Contra, Brodhead v. City of Milwaukee, 19 Wis. 
624 (1865); State v. Handlin, 38 S. D. 550, 162 N. W. 379 (1917). It should be noted 
that Brodhead v. City of Milwaukee, supra, relied principally upon Speer v. Blairs- 
ville and Booth v. Town of Woodbury, supra, note 8, neither of which seem in point. 


1 Mrrrour OF JUSTICES, chap. 2, sec. 5. 

2 Hatch v. Fogerty, 40 How. Pr. 492, 504 (1871). 

3 In re Boone, 83 Fed. 944 (1897); People v. Gerold, 265 Ill. 448, 107 N. E. 165 
(1914); Hatch v. Fogerty, supra. 

4 Purdy v. Ernst, 93 Kan. 157, 143 Pac. 429 (1914); Messenger v. Murphy, 33 
Wash. 353, 74 Pac. 480 (1903). 

5 In re Boone, supra; Purdy v. Ernst, supra. See 1 FERGUSON, Ir1sH PRACTICE, 
57, 58. 
® In re Boone, supra, 952. See also CANONS OF Eruics, Am. Bar Ass., Sec. II (6). 

7 State v. Rocker, 130 Ia. 239, 106 N. W. 645 (1906). And see Wilson v. State, 
16 Ind. 392 (1861). 

8 Gaulden v. State, 11 Ga. 47 (1851). 
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decision, People ex rel. Livers et al. v. Hanson et al.,* shows that the 
same principle applies in the case of the hybrid proceeding of quo 
warranto. 

Assuming then a case in which the attorney ought not to act, there 
still remains the problem of procedure. How is the client to protect 
himself against the adverse activity of his former counsel? An injunc- 
tion will lie against the attorney.’° If he attempts to appear in court, 
he may be excluded by the court in the exercise of its plenary power 
over its officers, upon the motion of the former client." The Livers 
case,? however, seems to have raised the point in a novel way. There, 
the fact of the state’s attorney’s prior inconsistent employment was set 
forth in the plea, and the Supreme Court of Illinois held the plea good. 
It seems going rather far to hold that it raises a good defense to a pro- 
ceeding brought in the name of the people of the state, when the de- 
fendant pleads merely that the attorney presenting the claim of the 
people is disqualified. If an ordinary action at law were brought by A 
against B, surely a plea by B that A’s attorney was disqualified would 
not be considered a good defense to A’s action. And the fact that A 
is in this case the state, should not change the principle. : 

No authority is cited for the procedure in the Illinois case. Cases 
which in the past seem to have tended in that direction fall far short 
of its result, and are clearly to be distinguished. The case of Berry v. 
Jenkins ® is very unsatisfactorily reported, but it seems clear that the 
plaintiff in that case must have assented to the dismissal of the proceed- 
ings, which distinguishes the case. In the casé of Provident Institution 
for Savings v. White," a bill of interpleader filed by the attorney for one 
of the defendants, who purported to act for the plaintiff as well, was 
dismissed by Gray, C. J., the equity rules of the Massachusetts court 
forbidding an attorney to act in this dual capacity. But that case, too, 
is distinguishable, since it expressly goes upon the ground that the at- 
torney was not authorized by the particular plaintiff to file the bill in 
his behalf, whereas this state’s attorney had clear authority to act for 
the people of the state.1° Perhaps a North Carolina case '* is more 
closely analogous to the case in hand. There an attorney acted for 
both parties to a controversy and upon his motion judgment was en- 
tered against one of them in favor of the other. The former was allowed 
to vacate the judgment. Yet the distinction between the cases is surely 
clear. In that case, the attorney acted for both parties at the same 
time and the defendant did not have the benefit of independent counsel; 





9 125 N. E. 268 (Ill. 1919). See REcENT CaAsEs, p. 850. 

10 Earl Cholmondeley v. Lord Clinton, 19 Ves. 261 (1815). 

1 Bowman v. Bowman, 153 Ind. 498, 55 N. E. 422 (1899); Commonwealth ». 
Gibbs, 4 Gray (Mass.), 146 (1855). 

2 Supra, note 9. 

18 3 Bing. 423 (1826). The complete report of that case is, “The attorney for the 
plaintiff having put in bail for the defendant, and having acted on both sides, delud- 
ing the parties and preventing an interview, the court, on the motion of Wilde, Serjt., 
set aside the proceedings, and made the attorney pay the costs.” 

4 y15 Mass. 112 (1874). 

16 Trt. Rev. Stat. 1874, p. 787. 

16 Wilson Cotton Mills ». Randleman Cotton Mills, 116 N. C. 647, 21 5. E. 431 


(1895). 
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in this case, neither of those circumstances existed. And while it was 
necessary for the ends of justice to undo the whole transaction, in the 
North Carolina case, no such heroic treatment seems called for ‘here, 
But, finally, there is the case of State v. Rocker.” In that case, the pro- 
secuting attorney who appeared before the grand jury and procured 
the indictment of the defendant had learned the facts of the defendant’s 
case while acting as his counsel, previously. These facts appearing, a 
motion to quash the indictment was sustained on the ground that the 
indictment was improperly brought.1® That result may have been 
proper in that case, but there is no reason to extend its application to a 
case where there is no suggestion that there was anything improper in 
the action of the state’s attorney in presenting the petition and filing the 
information in guo warranto, without any reliance upon his own knowl- 
edge but entirely at the instance of individual relators. On the whole, 
there seems to be no interest of the defendants which required forcing 
the state to file an entirely new information. They would have been 
fully protected, it is believed, if they had been restricted to their rec- 
ognized right, by way of motion or injunction, to have the state’s 
attorney excluded from appearing against them at the {trial, and by 
having the proceeding conducted by the attorney-general or by a 
special state’s attorney appointed for the purpose. 





A JUDGMENT AS EVIDENCE IN A LATER PROCEEDING. — Every judg- 
ment has a double aspect: it is first an indication that the tribunal has 
made a finding as to the facts and rights upon which the applicant predi- 
cates his cause of action; it is also the fiat of the sovereign with reference 
to the cause of action, res or status before the court. In its aspect as a- 
fiat of the sovereign, the judgment operates directly upon the subject 
matter of the action; in a personal action the cause of action is trans- 
muted into a right; ! in a divorce proceeding, status is determined; ? while 
in an action of probate, the will is established.* 

The first principle of res judicata,’ that a plea of former judgment is a 





17 Supra, note 7. 

18 Cf, State v. Will, 97 Ia. 58, 65 N. W. toro (1896). In this case, the improper 
conduct of the judge toward the grand jury was similarly held, in the same jurisdic- 
tion, to render an ensuing indictment invalid. 


1 As instances of this effect, note that a judgment, though without satisfaction, 
against one of two joint tort-feasors, or joint obligors, is a bar to an action against the 
other, for the cause of action, being single, is extinguished by the first judgment. 
re ag v. Harrison, L, R. 7 C. P. 547 (1872); King v. Hoare, 13 M. & W. 494, 504 

1844). 

2 Hood v. Hood, 110 Mass. 463 (1872). 

’ “The proceeding is, in form and substance, upon the will itself. . . . The judg- 
ment . . . determines the status of the subject: matter of the proceeding . . . and 
makes the instrument, as to all the world, . . . just what the judgment declares it 
to be.” Hall, J., in Woodruff v. Taylor, 20 Vt. 65, 73 (1847). 

4 “The doctrine of res judicata is plain and intelligible, and amounts simply to this: 
that a cause of action once finally determined, without appeal, between the parties, 
on the merits, by a competent tribunal, cannot afterward be litigated by new pro- 
ceedings either before the same or any other tribunal.’”’ Foster v. The Richard Bus- 
teed, 100 Mass. 409, 412 (1868). 
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complete bar to a second action upon the same cayse, is a necessary 
corollary of the principle that the judgment operates upon the cause of 
action; it is a recognition of the legal effect of the prior judgment. If 
the judgment was rendered in a personal action, the plea of former judg- 
ment will be available only as between parties to that action, or their 
successors, for a right between two persons was thereby established. 
If, however, the judgment was rendered in an im rem action, all those 
interested in the property or s/atus must respect the judgment, for their 
rights were thereby determined. 

The second doctrine of res judicata,’ that the finding of the court as 
to facts and rights shall, under certain circumstances, be conclusive if the 
same matters come into issue in a later action upon a different cause, is 
not, as is the first doctrine, a necessary consequence of the legal effect 
of the prior judgment. It cannot be said that the facts which gave rise 
to the cause of action, as well as the cause itself, are merged in the judg- 
ment. This doctrine, then, is dictated by a policy of repose, for, though 
the primary interest of the sovereign is in doing justice between litigants, 
practical justice has been done, and the truth of a matter satisfactorily 
established, if the very matter now in issue was actually a point of con- 
troversy in a prior adversary proceeding inter partes, and the present 
parties were parties to that action or in privity with them.’ If the pro- 
ceeding was ex parte, the guaranty of truth and justice inherent in an 
action inier partes is not present, and the judgment should not be con- 
clusive as to any one, as to the facts upon which it is based.’ If the 
action was in-rem, the judgment may establish a right or a status which 
is binding upon the world, but the decree should be conclusive as to the 
facts upon which it proceeds, coextensively with the dispute inter partes 
only. So, in a prize proceeding in admiralty, all those who were parties 
through their interest in the res, but no others, should be concluded; * 
and a stranger to a probate proceeding, though obliged to recognize the 
rights created by the decree, should not be precluded as to the facts upon 
which the decree was founded.® 

The function of a judgment in evidence will be perceived through an 
application of the preceding principles. The judgment record is proper 
evidence of the fact of judgment, and the finding of the court upon the 


5 “Tt is a principle lying at the foundation of all well-conducted jurisprudence, that 
when a right or fact has been judicially tried or determined by a court of competent 
jurisdiction, the judgment thereon, so long as it remains unreversed, shall be conclusive 
upon the parties and those in privity with them, in law or estate. . . . It must be an 
averment of a fact precisely stated on one side and traversed on the other, and found 
by the jury affirmatively or negatively in direct terms, and not by way of inference.” 
Shaw, C. J., in Sawyer v. Woodbury, 7 Gray (Mass.), 499, 502 (1856). See also Out- 
ram v. Morewood, 3 East, 346, 355 (1803); Duchess of Kingston’s Case, 20 How. St. 
Tr. 355, 537 (1776). 

6 See 1 GREENLEAF, EVIDENCE, 16 ed., §§ 522, 523. 

7 Salem v. Eastern R. R. Co., 98 Mass. 431, 448 (1868). 

8 The Mary, 9 Cranch (U. S.), 126 (1815). See De Mora »v. Concha, 29 Ch. Div. 
268 (1855). 

9 “We may lay on one side, then, any argument based on the misleading expres- 
sion that all the world are parties to the proceeding in rem. This does not mcan that 
all the world are entitled to be heard, and as strangers’in interest are not entitled to 
be heard, there is no reason why they should be bound by the findings of fact, although 
bound to admit the title or status which the judgment establishes.” Holmes, J., in’ 
Brigham v. Fayerweather, 140 Mass. 411, 413 (1886). 
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facts in issue." It will therefore be introduced when either of the doc- 
trines of res judicata is invoked. However, the judgment itself is, in 
neither of these cases, evidence: in one case it operates to terminate the 
action, in the other it excludes evidence as to the matter formerly liti- 
gated. The fact of judgment may, however, have a true evidentiary 
value, as when a prior conviction is shown for the purpose of impeaching 
the credibility of a witness." And the judgment, or even a verdict, being 
the solemn determination of the tribunal as to facts in issue, may be 
given in evidence even against strangers, in proof of a fact concerning 
which reputation would be admissible.” But in such a case the judg- 
ment would have only a prima facie effect, and it would seem that only 
a judgment rendered in a controversial proceeding inter partes has the 
requisite guaranty of truth. 

A recent case, Illinois Steel Co. v. Industrial Commission," raises the 
questions involved in this discussion. A common-law marriage was in 
issue, and the court held it improper to admit, in proof of this fact, the 
order of a probate court, between different parties, reciting the finding of 
the court in that matter. Obviously neither of the doctrines of res judicata 
can be invoked. Nor can the judgment be admitted as evidence, for it 
seems that reputation is inadmissible in proof of a common-law marriage 
in the absence of supporting evidence of cohabitation as husband and 
wife.'® In the principal case this was not only lacking, but there was 
evidence that the intercourse between the parties was adulterous in 
its inception. Under these circumstances, the judgment of the probate 
court might well tend to prejudice, rather than aid, the jury. 





A PARTNERSHIP AND A JOINT ADVENTURE DISTINGUISHED. — In the 
recent case of Brown v. Leach,' a joint adventurer sued for contribution 
of profits earned by his colleague after the latter had ostensibly with- 
drawn from the enterprise with a view to excluding the plaintiff from 
participation in the profits which he was reasonably certain could be 
made. It was declared that the plaintiff was entitled to share in these 
profits in accordance with the terms of the joint adventure. In the 
course of this opinion the court said: “A joint adventure is subject to 
the same rules as a technical partnership.” With regard to the issue 
before the court this statement is true, since in both there is a fiduciary 
relation between the parties and a consequent duty to share all profits 
accruing from the subject matter of the undertaking.? But as a general 


10 See Littleton v. Richardson, 34 N. H. 179, 187 (1856); Spencer v. Dearth, 43 Vt. 
98, 105 (1870). 

11 See 1 GREENLEAF, EVIDENCE, 16 ed., § 527. 

2 Pile v. McBratney, 15 Ill. 314, 319 (1853); Chirac 2. Reinecker, 2 Pet. (U. S.) 613 
(1829); Reed v. Jackson, 1 East, 355 (1801). 

18 See 2 BLACK, JUDGMENTS, 2 ed., § 606. 

4 125 N. E. 252 (Ill.). See RecENT Cases, p. 865. 

18 See 1 WHARTON, EvIDENCE, 3 ed., § 84. 


1 178 N. Y. Supp. 319 (1919). See Recent CasEs, infra, p. 868. 

2 Reid v. Shaffer, 249 Féd. 553 (1918); Ingram v. Johnston, 176 Pac. (Cal. App.) 
54 (1918); Calkins v. Worth, 215 Ill. 78, 74 N. E. 81 (1905); Nelson v. Lindsey, 179 
Towa, 862, 162 N. W. 3 (1917); Irvine v. Campbell, 121 Minn. 192, 141 N. W. 108 
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statement it is not entirely accurate. For instance, ordinarily one 
partner cannot maintain an action at law against his colleague on a 
claim growing out of firm transactions until there has been an account- 
ing in equity;* but there is no such limitation on the right of a joint 
adventurer. Likewise, under the ordinary statutes a corporation can- 
not enter a partnership,® though it may participate in a joint adventure.® 

These considerations suggest the inquiry: In what respect does a 
joint adventure differ essentially from a partnership? The New Jersey 
court has intimated that the distinction lies in the fact that there is no 
mutual agency in the former, as there is in the latter.’ But this dis- 
tinction seems unsatisfactory, since it assumes that mutual agency is a 
test of a partnership, while it would seem to be merely an incident at- 
tached to that relation.® 

A joint adventure has been defined as an association of two or more 
persons to carry out a single business enterprise for profit. The Uni- 
form Partnership Act defines a partnership as an association of two or 
more persons to carry on as co-owners a business for profit..° Two 
possible distinctions are apparent: (1) that while a partnership is formed 
for the transaction of a general business of a particular kind, a joint 
adventure relates to a single transaction, (2) that in a partnership each 
member is co-owner of a business, — a fact that does not exist in a joint 
adventure. The former has sometimes been expressed by the courts 
as the main difference." But there are numerous decisions to the effect 
that there can be a partnership for a single transaction.“ Even though 
this distinction did exist it is difficult to see how it could be a useful 
guide to the courts. 

The real difference appears in the second suggestion. A partnership 





(1913); Botsford v. Van Riper, 33 Nev. 156, 110 Pac. 705 (1910); Selwyn & Co. ». 
Waller, 212 N. Y. 507, 106 N. E. 321 (1914); Knudson v. George, 157 Wis. 520, 147 
N. W. 1003 (1914). 

3 Wills v. Andrews, 75 So. (Fla.) 618 (1917); Kelley v. Ramsey, 176 Ky. 584, 195 
S. W. 1111 (1917); Dalury v. Rezinas, 183 App. Div. 456, 170 N. Y. Supp. 1045 (1918); 
Cobb »v. Martin, 32 Okl. 596, 123 Pac. 422 (1912). See LinpLEy, PARTNERSHIP, 8 ed., 
635. 
" Hurley v. Walton, 63 Ill. 260 (1872); McIntire v. Carr, 164 Mich. 37, 128 N. W. 
1079 (1910); Petersen v. Nichols, 90 Wash. 398, 156 Pac. 406 (1916); Davidor ». 
Bradford, 129 Wis. 524, 109 N. W. 576 (1906): 

5 Whittenton Mills v. Upton, ro Gray (Mass.), 582 (1858); Bishop ». American 
Preserver’s Co., 157 Ill. 284, 41 N. E. 765 (1890). 

6 Bates v. Coronado Beach Co., 109 Cal. 160, 41 Pac. 855 (1895); C. & A. R. R. 
Co. v. Mulford, 162 Ill. 522, 44 N. E. 861 (1896); Mestier & Co. v. Chevalier Paving 
Co., 108 La. 562, 32 So. 520 (1901). 

7 Jackson v. Hooper, 76 N. J. Eq. 185, 74 Atl. 130 (1909). 

8 Meehan »v. Valentine, 145 U. S. 611 (1891); Webster v. Clark, 34 Fla. 637, 16 So. 
601 (1894); Boreing v. Wilson, 128 Ky. 570, 108 S. W. 914 (1908); Pooley »v. Driver, 
5 Ch. D. 458 (1876). 

9 See 2 RowLEY, MopERN LAw oF PARTNERSHIP, § 975. 

10 UniFoRM PARTNERSHIP ACT, § 6. 

1 Saunders v. McDonough, 191 Ala. 119, 67 So. 591 (1914); Goss ». Lanin, 170 
Iowa, 57, 152 N. W. 43 (1915); Reece v. Rhoades, 25 Wyo. o1, 165 Pac. 449 (1917). 

2 Shackleford v. Williams, 182 Ala. 87, 62 So. 54 (1913); Milligan ». Mackinlay, 
209 Ill. 358, 70 N. E. 685 (1904); Grant ». McArthur’s Ex’rs, 153 Ky. 356, 155 S. W. 
732 (1913); Jones v. Davies, 60 Kan. 309, 56 Pac. 484 (1899); Rush v. First Nat’l 
Bank, 160 S. W. (Tex. Civ. App.) 319 (1913); Williamson v. Nigh, 58 W. Va. 629, 53 
S. E. 124 (1906). 
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involves the conception of a business, — an entity, in a mercantile sense 
at least, separate and distinct from the individual affairs of the mem- 
bers. Such an entity cannot be created by the doing of a single act." 
It is the performance of a series of acts, all done for the same ultimate 
purpose of profit under the joint agreement so as to be bound together 
into a unit, that underlies the conception in the minds of mercantile 
men of an entity quite distinct from their individual affairs; and this 
entity the law recognizes to a certain extent and to it attaches certain 
incidents. But if the joint agreement is such that it does not contem- 
plate the creation of such an entity, there is no need of turning to the 
complex law of partnership for a guide, but each problem arising there- 
under can be solved by the ordinary law of contracts. 

This distinguishing feature is consistent with incidental differences 
which the cases recognize. Mutual agency of partners is an established 
necessary incident of a partnership, though it may be restricted inter se. 
It is a sensible rule which gives the creators of an entity equal authority 
to act for it.!° In a joint adventure, however, there is no question as to 
the relation of several individuals to a distinct entity, but merely of the 
relation of several individuals inter se; and obviously, to find that one 
is agent of the other, we should find that authority so to act was given 
by that other by agreement, express or implied.!® .So also on the in- 
solvency of partners, by the law of partnership, firm creditors have 
priority over the separate creditors as to the firm property.!” But the 
insolvency of joint adventurers should not give the creditors of the joint 
debtors any priority over their separate creditors to the joint property 
since the credit has not been extended to, or enriched, a distinct en- 
tity, but the individuals alone. 












































OBLIGATION OF AGGRIEVED CONTRACTING Party To Accept NEW 
OFFER OF DEFAULTER TO OBVIATE AVOIDABLE DAMAGE. — The funda- 















18 See BuRDICK, PARTNERSHIP, 3 ed., 21-25. 
14 Compare cases holding that the doing of a single act within a state is not “trans- 
acting or carrying on business within the state.” Penn. Collieries Co. v. McKeever, 
183 N. Y. 98, 75 N. E. 935 (1905); Ammons v. Brunswick-Balke-Collender Co., 141 
Fed. 570 (1905); Kirven v. Va.-Car. Chemical Co., 145 Fed. 288 (1906); Allegheny 
Co. v. Allen, 69 N. J. L. 270, 55 Atl. 724 (1903); State v. Robb-Lawrence Co., 15 No. 
Dak. 55, 106 N. W. 406; Keene Guaranty Sav. Bank v. Lawrence, 32 Wash. 572, 73 
Pac. 680 (1903). See 5 THompson, CoRPORATIONS, 2 ed., § 6674. 

The same thought is found in cases in which it is held that credits acquired in the 
course of business of lending are taxable as business stock having a situs at the place 
of business, though intangible credits can have no actual situs. The series of credits 
is regarded as creating an entity, the stock in trade. Metropolitan Life Insurance 
Co. v. New Orleans, 205 U. S. 395 (1907); Adams v. Colonial & U. S. Mortgage Co., 
82 Miss. 263, 34 So. 482 (1903). See Joseph H. Beale, “ Jurisdiction to Tax,” 32 
Harv. L. REv. 609-613. 

18 Under the legal-person theory of a partnership, each is agent for the legal person, 
the firm. See the remarks of Jessel, M. R., Pooley v. Driver, supra, note 8, at page 
476. Under the aggregate theory, each acts for the individuals composing the firm. 
Cox v. Hickman, 8 H. L. Cas. 268 (1860). 

16 Strohschein v. Kranich, 157 Mich. 335, 122 N. W. 178 (1900); Smith v. First 
Nat’l Bank of Albany, 151 App. Div. 317, 135 N. Y. Supp. 985 (1912); Jones 2. 
Gould, 123 App. Div. 236, 108 N. Y. Supp. 31 (1908). 

17 See 1 RowLEY, MODERN LAW OF PARTNERSHIP, § 535 and note. 
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mental principle of indemnification which underlies the law of damages 
is qualified by a second, which imposes on the injured party the burden 
of taking all reasonable steps to mitigate whatever loss is likely to result 
from the wrong and which refuses to regard that which he might rea- 
sonably have avoided as damage flowing from the injury.! Hence, 
whether the injured party has or has not forestalled injurious conse- 
quences of this nature his recovery is limited to the expense incurred 
or which would have been incurred in avoiding them.? Does the prin- 
ciple of avoidable consequences demand that we treat a new offer to 
perform, coming from a party guilty of a substantial breach of con- 
tract, on a par with offers of third parties? 

Often when the party guilty of a breach makes a new offer he intends 
an accord and satisfaction. If the offer discloses such to be its purpose 
the aggrieved party need not accept it, since to do so would rob him of 
his legitimate contract rights.* Some courts go further and say that the 
acceptance of a new offer, ‘even though nothing is said as to the old 
contract, might subject the plaintiff to the risk of being considered to 
have abandoned his claim to damages.‘ This is not sound law.’ No ac- 
cord should be presumed in the absence of an agreement to that effect, 
which can fairly be inferred from the words used or from the circum- 
stances. The wronged person by accepting the defaulter’s offer merely 
does what the law insists he do to avoid detrimental consequences of 
the breach.’ 

Obviously the aggrieved party need not accept the new offer if he is in 
no position to comply with its terms.* The same would be true should 
it necessitate a departure from his ordinary course of business.’ It has 
been held that an employee might refuse another offer from a contractor 





1 Hall v. Paine, 224 Mass. 62, 112 N. E. 153 (1916); Beymer v. McBride, 37 Iowa, 
114 (1875); Clark v. Marsiglia, 1 Denio (N. Y.), 317 (1845). See Brace v. Calder, 
[1895] L. R. 2 Q. B. D. 253, 261; Dunkirk Colliery Co. v. Lever, [1878] 9 Ch. D. 20, 
25; Frost v. Knight, [1872] L. R. 7 Ex. 111, 115. 

2 Western Union Tel. Co. v. Southwick, 214 S. W. 987 (1919 Tex. Civ. App.); 
Collins v. Twin Falls Co., 28 Idaho, 1, 152 Pac. 200 (1915); Erie County Natural Gas 
& Fuel Co. v. Carrol, 1911 A. C. 105; Benton v. Fay, 64 Ill. 417 (1872). See Beymer 
v. McBride, supra, 118. “The principle is that if the party does not perform his con- 
tract the other may do so for him, as near as may be, and charge him for the expenses 
re i in so doing.” Hamblin v. Great Northern Ry. Co., 26 L. J. (Ex.) 20, 23 
(1856). 

3 Campfield v. Sauer, 189 Fed. 576 (1911); People’s Cooperative Ass’n 2. Lloyd, 
77 Ala. 387 (1884); Jackson v. Independent School District, etc., 110 Iowa, 313, 77 
N. W. 860, 863 (1899); Whitemarsh ». Littlefield, 46 Hun (N. Y.), 418 (1888); Hirsch 
v. Georgia Iron & Coal Co., 169 Fed. 578 (1909). 

4 Waldrip v. Hill, 70 Wash. 187, 126 Pac. 409 (1912); Chisholm v. Preferred Bankers, 
etc. Co., 112 Mich. 50, 56, 70 N. W. 415, 417 (1897); People’s Cooperative Ass’n v. 
Lloyd, supra; Havemeyer v. Cunningham, 35 Barb. (N. Y.) 515 (1862). 

5 Phillips v. Todd, 180 S. W. 1039 (Mo. 1915); Garfield Co. v. Railway, 166 Mass. 
119, 44 N. E. 119 (1986); Lawrence v. Porter, 63 Fed. 62, 65 (1894); Warren v. Stod- 
dart, 105 U. S. 224 (1881); McKnight v. Dunlap, 5 N. Y. 537 (1851). 

6 a v. Carter & Co., 136 Mo. App. 529, 118 S. W. 527 (1909). 

7 [bi 

8 Lawrence v. Porter, supra, 64; Cook Manufacturing Co. v. Randall, 62 Iowa, 
244, 249, 250, 17 N. W. 507, 510 (1883). 

® Waldrip v. Hill, 70 Wash. 187, 126 Pac. 409 (1912); Brazell ». Cohn, 32 
veg 81 Pac. 339, 343 (1905); Dunkirk Colliery Co. v. Lever, g Ch. D. 20, 
25 (1878 
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guilty of reprehensible conduct,!° and it is reasonable to suppose that in 
such case a like result would obtain in mercantile contracts. 

In cases involving employment contracts a refusal by a wrongfully 
discharged employee to accept an offer of his former employer to re- 
engage him may be introduced in reduction of damages." But the offer 
will not be considered if it substantially varies the terms of employment,” 
if the offered services are more menial,' if anything has occurred to 
render further association between the parties offensive or degrading," 
or if the employee has in the interval obtained a position elsewhere.'® 

It sometimes happens where a mercantile contract has been broken 
that the party breaking it makes a new offer whose terms are more ad- 
vantageous than those of the market generally, or else he is the only 
one capable of supplying the subject matter of the original agreement. 
A recent English case, Payzu, Lid. v. Saunders,'® in accord with the 
better view in the United States,!’ applies the analogy of employment con- 
tracts and holds that the rejection of the offer, provided its acceptance 
would not entail substantial inconvenience, disentitles the plaintiff 
from recovering the loss he might reasonably have avoided by accept- 
ing it. His damages are limited to the additional expense he would 
have incurred had he accepted it.!® Slight weight should attach to the 
element of personal pique and to the fact that the opportunity to lessen 
the plaintifi’s loss comes at the hands of one who has been guilty of a 
breach.'® The aim, in treating his offer like any other on the market, 





10 Levin v. Standard Fashion Co., 16 Daly (N. Y.) 404 (1890). 

1 Brace v. Calder, supra; Bigelow v. The American Forcite Powder Mfg. Co., 39 
Hun (N. Y.), 509 (1886); Birdsong v. Ellis, 62 Miss. 418 (1884); Mitchell v. Toole, 
25 S. C. 238 (1886). 

2 Jackson v. Independent School District, etc., 110 Iowa, 313, 77 N. W. 860 (1899). 
See Birdsong v. Ellis, supra, 420. 

8 Cooper v. Strange & Warner Co., 111 Minn. 177, 126 N. W. 541 (1910) (manager 
of department to saleslady). 

14 Levin v. Standard Fashion Co., supra. 

15 Birdsong v. Ellis, supra, 420. 

16 [1919] 2 K. B. 581. See Recent Casks, infra, p. 863. It is possible that in the 
United States a different result might have been reached on the question whether the 
defendant was guilty of a breach. The English court, while referring to Sec. 31, 
SALE oF Goons Act, which is substantially like Sec. 45 (2) of our SALEs Act, takes 
pains expressly to reaffirm the rule concerning divisible contracts-as laid down by 
Lord Coleridge in Freeth v. Burr, [1874] L. R. 9 C. P. 208. This rule stresses the in- 
tent to abide by the contract as the all-important factor. The great weight of au- 
thority in the United States following Norrington v. Wright, 115 U. S. 189 (188s), 
considers the materiality of the failure of performance as the telling element. See 
WILLISTON’s WALD’s PoLLock ON ConrTRACTS, 3 ed., 327. 

17 Borden & Co. v. Vinegar Bend Lumber Co., 7 Ala. App. 335, 62 So. 245 (1913); 
(se v. Porter, supra; Warren v. Stoddart, supra; Deere v. Lewis, 51 Ill. 254 

1869). 

18 The American cases err in limiting the plaintiff’s damages to the interest on the 
credit period where he is wrongfully denied credit to which his contract entitles him. 
To a business man the use of the capital during the credit period is worth considerably 
more than the current interest rate. Else, he would not borrow for investment. This 
fact is recognized in Payzu, Ltd. v. Saunders, [1919] 2 K. B. 581. 

19 Parsons v. Sutler, 66 N. Y. 92 (1876); McCurdie, J., in Payzu, Ltd. ». Saunders, 
supra, 586: “I feel no inclination to allow in a mercantile dispute an unhappy indul- 
gence in far-fetched resentment or an undue sensitiveness to slights or unfortunately 
worded letters. Business often gives rise to certain asperities,” See Ibid., 589; Law- 
rence v. Porter, supra, 66. 
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is to prevent the imposition of forfeitures and penalties.22 The ag- 
grieved party may refuse the offer which would mitigate his loss, but if 
he does that he pursues a course not necessary to his own protection 
and must bear the consequences. 

Several cases are apparently in conflict with the above view;”! but of 
these only two seem to be irreconcilable.” The others can be explained 
on the ground that the plaintiff was in no position to accept the new 
offer; that the offer called for a surrender of rights under the old con- 
tract; or that it involved a radical departure from the terms of the old 
agreement.” It is argued that the defaulter can not call upon the 
wronged party to make a new contract for his benefit; that to deny the 
plaintiff damages for loss he might have avoided by accepting the de- 
fendants’ new offer would encourage bad faith. But the acceptance of 
the new offer does not work to the defendant’s advantage,™ except in 
so far as the damage which might result from his breach is thereby held 
down to a smaller compass. And if there be any weight in these ob- 
jections, they apply with equal force to the whole doctrine of mitiga- 
tion of damages, which is fundamental in the common law. 





RECENT CASES 


ABATEMENT — PENDENCY OF AN ACTION IN WHICH PRESENT CLAIM MIGHT 
BE SET Up as CounTEeRcLAImM. — In an action for damages caused by a colli- 
sion between the plaintiff’s and the defendant’s motor trucks, the defendant 
pleaded in abatement the pendency of an action by the defendant against the 
plaintiff for damages caused by the same collision. Held, that the action be 
dismissed. Allen v. Salley, 101 S. E. 545 (N. C.). 

When a pending action will settle all issues between the parties, its pend- 
ency is ground for abatement of a subsequent action. Stevens v. Home Sav- 
ings Ass’n, § Idaho, 741, 51 Pac. 779; Disbrow Mfg. Co. v. Creamery Mfg. Co., 
115 Minn. 434, 132 N. W. 913. But when the pending action will not in itself 
determine all issues, the defendant is generally allowed to elect whether to 
plead a cross demand by way of counterclaim or to bring a separate action on 
it. Welch v. Hazelton, 14 How. Pr. 97; Douglas Co. v. Moler, 3 Misc. 373, 
22 N. Y. Supp. 1045. See 1 SUTHERLAND, DaMaGES, 4 ed., § 187. The prin- 
cipal case compels the defendant to use his remedy of counterclaim. The 


20 “To excuse the injured party from dealing with the party in default would 
enable the injured party to adopt a course possibly dictated by a desire to injure 
another rather than to save himself.” See Borden & Co. v. Vinegar Bend Lumber Co., 
7 Ala. App. 335, 62 So. 245, 248 (1913). See J. H. Beale, Jr., “ Damages upon Repu- 
diation of a Contract,” 17 YALE L. Jour. 444. 

% Frohlich v. Independent Glass Co., 144 Mich. 278, 107 N. W. 889 (1906); Cox 
v. Anoka Waterworks, etc. Co., 87 Minn. 56, 91 N. W. 2651902); Coppola ». Marden 
Orth & Hastings Co., 282 Ill. 281, 118 N. E. 499 (1917); Cook Manufacturing Co. ». 
Randall, 62 Iowa, 244, 17 N. W. 507 (1883). 

2 Cox v. Anoka Waterworks, etc. Co., supra (but thirty days had elapsed between 
the breach and the new offer); Frohlich v. Independent Glass Co., supra. 

% See Cook Manufacturing Co. v. Randall, 62 Iowa, 244, 250, 17 N. W. 507, 510; 
Coppola v. Marden, etc. Co., 282 Ill. 281, 284, 118 N. E. 499, 500. 

* Suppose A refuses to deliver on credit per agreement and he later offets to de- 
liver for cash. If B pays him cash he gets the very thing he wanted and has his cause 
of action for the added expense involved, — in this case the loss of the value of the’ 
credit period. What does A gain thereby? 
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argument in favor of the result is that it prevents duplication of legal proceed- 
ings. In the principal case, the result is reached without injustice. The claims 
of the parties arose in the same transaction, and both would require the same 
evidence and witnesses. Both parties have evinced their readiness to bring 
their cases to trial at this time. But the decision cannot be supported on au- 
thority. See Woody v. Jordan, 69 N. C. 189; Asher v. Reizenstein, 105 N. C. 
213, 10 S. E. 889. And a general application of a rule compelling counter- 
claim would be unjust. A plaintiff is not compelled to join two causes of action 
against the same defendant. Brunsden v. Humphrey, 14 Q. B. D. 141; Reilly 
v. Sicilian Asphalt Paving Co., 170 N. Y. 40, 62 N. E. 772. There would seem 
an even greater hardship in always compelling a defendant to try his cross 
action at the place of the plaintiff’s choosing. 


ADMIRALTY — JURISDICTION — EQUITABLE JURISDICTION — ACCOUNTINGS. 
— By the terms of a charter party, a demise of two ships for a term of years, 
the charterer was to pay the owner a certain sum each month and one half the 
net earnings after deducting these sums. At the end of the period the char- 
terer was to return the ships in good repair with an equal amount of furniture 
and apparel. In a libel for the breach of the charter party it appeared that an 
accounting was incidentally involved. Held, that admiralty has jurisdic- 
tion. Metropolitan S. S. Co. v. Pacific-Alaska Navigation Co., 260 Fed. 973 
(Dist. Ct. S. D. Me.). 

In adjusting the rights of litigants, courts of admiralty proceed on equitable 
principles. They may deny full recovery to a sailor guilty of misconduct dur- 
ing the voyage in which the wages in dispute were earned. Macomber v. 
Thompson, 1 Sumn. 384. And they may refuse to entertain libels in tort for 
assault when the libellants because of their wrongful conduct could recover 
only trivial damages. Barnett v. Luther, 1 Curtis, 434. Where, however, the 
relief asked in its nature involves the exercise of equitable jurisdiction, ad- 
miralty refuses to act. It does not, therefore, entertain a bill for the refor- 
mation of an instrument. Wéalliams v. Prov. Co., 56 Fed. 159. Nor does it 
adjudicate a libel brought mainly for an accounting, however simple. Martin 
v. Walker, Abb. Adm. 579; The Zillah May, 221 Fed. 1016. But if the account- 
ing is incidental to the main cause of action, maritime in nature, admiralty 
gives complete relief, even if, as in the principal case, the accounting seems 
complex. The Emma B., 140 Fed. 771. On principle, there is no reason why 
admiralty, in spite of its pride in its simple procedure, should make this dis- 
tinction. Indeed, admiralty is obviously a court better fitted than equity to 
take jurisdiction of accountings arising out of maritime transactions. How- 
ever, this distinction seems firmly established by judicial decision. 


APPEAL AND ERROR — APPELLANT’S RIGHT OF DISMISSAL DENIED WHERE 
PREJUDICIAL TO APPELLEE. — The plaintiff in a replevin suit appealed from 
an adverse judgment in a county court to the district court. By statute the 
latter court had jurisdiction to try the cause de novo. (1907 NEB. Comp. 
Stat., § 7514.) By an order of the district court, he also regained possession 
of the chattel which had been restored to the defendant by execution on the 
county court’s judgment. Five months later, the plaintiff, against the objec- 
tion of the defendant, moved to dismiss the appeal and claimed an absolute 
right to have the motion granted. There is a statute providing that an ap- 
pellant may dismiss without the consent of the appellee at any time before 
submission. (1913 NeEB. Rev. Start., § 8547.) Held, that the motion to dis- 
miss be denied. Lemer v. Hunyak, 175 N. W. 605 (Neb.). 

Even in the absence of statute, the appellant has a right to have his appeal 
dismissed. Hart v. Minneapolis, St. Paul, etc. Ry. Co., 122 Wis. 308, 99 N. W. 
1019; Derick v. Taylor, 171 Mass. 444, 50 N. E. 1038. But this right is sub- 
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ject to the discretion of the court and must be exercised through its order. In 
re City of Seattle, 40 Wash. 450, 82 Pac. 740; Cloak Co. v. Oreck, 134 Minn. 
464, 157 N. W. 327. Before the court will allow the appellant to withdraw its 
appeal, it must be satisfied that no prejudice will thereby result to the ap- 
pellee. This prejudice may consist in the loss of some right to which appellee 
has become entitled by reason of the appeal. Acequia Madre v. Meyer, 17 
N. M. 371, 128 Pac. 68; Sweeney v. Coulter, 109 Ky. 295, 58 S. W. 784. In 
the principal case, the court properly held that the appellant’s statutory right 
is not absolute, but is merely declaratory of the right to dismiss which would 
have existed independently of the statute. Sufficient ground for denying the 
motion is to be found in the fact that the appeal gave the district court original 
jurisdiction by virtue of which it might have assessed larger damages for the 
appellee than those secured in the lower court. See Yell v. Outlaw, 14 Ark. 
164, 165; McKinley v. Wilmington, etc. Co., 7 Ill. App. 386, 390. On prin- 
ciple, stay of execution in itself, if it involves damage to the appellee, should 
bar appellant’s right of dismissal. 


ATTORNEYS — RELATION BETWEEN ATTORNEY AND CLIENT— ADVICE OF 
ATTORNEY TO A DESERTER AS ASSISTANCE UNDER A STATUTE. — The defend- 
ant, an attorney, was consulted by a sixteen year old deserter from the army, 
and by his father, who wished to secure the son’s release from military service. 
The attorney advised the boy to remain away from the authorities, to leave 
the state, and if apprehended, to deny his identity. A federal statute made it 
a crime to “harbor, conceal, protect, or assist any soldier . . . who may have 
deserted” from the military service of the United States, “knowing him to 
have deserted” (35 Stat. AT L. 1097). The defendant was indicted under this 
statute, and from a verdict of guilty and judgment thereon he appealed. Held, 
that the judgment be reversed. Firpo v. United States, 52 Chicago Leg. News, 
210 (Cire. Ct. App.). 

The duty of an attorney toward his client is limited by a counter duty as an 
officer of the court not to perpetrate any fraud upon the court, nor to obstruct 
the administration of justice, nor to bring the court into contempt by advising 
a client to disobey its orders. In re Dubose, 109 Fed. 971; Leber v. United 
States, 170 Fed. 881. See 30 Harv. L. Rev. 642. While the conduct of the 
attorney here was therefore unprofessional, he was not guilty of the crime 
charged unless the advice given was equivalent to assistance. Advice has 
been characterized as mere words, as distinguished from assistance, which 
implies some affirmative act in aid of the principal. Wiley v. McRee, 2 Jones 
(N. C.), 349. But an accessory has been defined as one who procures, advises, 
or assists. United States v. Wibson, 28 Fed. Cas. 699. And the test of whether 
one is an accessory seems to be the rendering of some personal help to the 
principal to elude punishment. Loyd v. The State, 42 Ga. 221. Advice which 
points out ways and means of escape may be far more valuable to a criminal 
than the loan of a horse or money, which will make the lender an accessory. 
Accordingly, such advice as was given in the principal case ought to have been 
held to constitute assistance, and to make the advising attorney guilty of the 
crime created by the statute. 


ATTORNEYS — RELATION BETWEEN ATTORNEY AND CLIENT — PROCEED- 
ING IN QUO WARRANTO DISMISSED BECAUSE STATE’S ATTORNEY DISQUALI- 
FIED. — An information in the nature of quo warranto was filed in the name 
of the state, on the relation of third persons, by the state’s attorney against 
the members of a board of education because of alleged irregularities in the 
establishment of the school district. The defendants pleaded that the now 
state’s attorney had acted as their attorney in the organization of the school 
district and that he was estopped to present and file this information. A de- 
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murrer to the plea was sustained. The defendants appealed. Held, that 
the information be dismissed. People ex. rel. Livers et al. v. Hanson et al., 
125 N. E. 268 (Ill.). 

For a discussion of this case, see NOTES, p. 848, supra. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE— RIGHT OF ACTION 
FOR TorT CAUSING PERSONAL AND PROPERTY DAMAGE. — The defendant so 
negligently discharged its duties under a contract to maintain the bankrupt’s 
credit as a trader during his absence in the army that his estate was forced into 
bankruptcy and its assets depleted. The bankrupt and the trustee join as 
parties plaintiff, the former claiming for damage to his credit and business 
reputation, and the latter claiming for injury to the estate. Held, that both 
may recover. Wilson & Another v. United Counties Bank, Lid., [1920] A. C. 
102 (House of Lords). 

It is well settled that a right of action for personal injuries remains in the 
bankrupt, while one for property damage vests in the trustee. Sibley v. Nason, 
196 Mass. 125, 81 N. E. 887. See BANKRUPTCY AcT 1898, §§ 70a 5,6. But 
where the same wrongful act causes both personal and property damage, the 
relative rights of the bankrupt and the trustee are as yet not well defined. 
An earlier English case took the view that the right should be confined to the 
party representing the interest chiefly damaged. Rose v. Buckett, [1901] 
2K. B. D. 449. See 15 Harv. L. REv. 229. Theoretically unsatisfactory, 
this is practically inapplicable where each interest has sustained material in- 
jury. In justice, both should be compensated, but the difficulty lies in ap- 
portioning the cause of action occasioned by the single tortious act. It would 
seem that the Bankruptcy Act established a right in the trustee, for in him 
are vested the bankrupt’s “rights of action arising . . . from injury to his: 
property.” Bankruptcy Act, §§ 70a, 6. If so, the bankrupt must proceed 
on the theory that the action is divisible to recover for the personal injury. 
Such a dual cause of action has been held divisible even outside of bank- 
ruptcy. Brunsden v. Humphrey, 14 Q. B. D. 141; Reilly v. Sicilian, etc. 
Paving Co., 170 N. Y. 40, 62 N. E. 772. But see Doran v. Cohen, 147 Mass. 
342, 17 N. E. 647; Von Fragstein v. Windler, 2 Mo. Ap. 598. And various 
dicta of the English courts in bankruptcy cases foreshadowed the decision in 
the principal case. Rogers v. Spence, 12 Cl. & F. 700, 720; Beckham v. Drake, 
2H. L. C. 578, 628. See also Darley, etc. Co. v. Mitchell, 11 A. C. 127, 144. 
Even though, in general, such a cause of action should be held indivisible, it 
would seem practically desirable to allow an apportionment between the 
bankrupt and his trustee under the special circumstances of bankruptcy. It 
is to be hoped that the American courts, as yet undecided, will follow the 
principal case, despite their varying views on the divisibility of actions. There 
are cases pointing the other way, however. See Epstein v. Handverker, 29 
Okla. 337, 116 Pac. 789; Remmers v. Remmers, 217 Mo. 541, 117 S. W. 1117; 
Sibley v. Nason, supra. 


BANKRUPTCY — PROPERTY PASSING TO THE TRUSTEE IN BANKRUPTCY — 
RIGHT TO RECOVER SECURITIES PLEDGED FOR A Usurious Loan. — The de- 
fendant loaned money to a borrower at a usurious rate of interest. A statute 
permitted the borrower an action for the recovery of the securities without 
any tender of the loan. (1909 LAws oF NEw York, c. 25, § 377.) The plain- 
tiff, receiver in bankruptcy of the borrower, claims the same right. Held, that 
the defendant have judgment. Rice v. Schneck, 179 N. Y. Supp. 335. 

The Bankruptcy Act provides that the assets of the bankrupt, including 
rights of action arising from contract and detention and injuries to property, 
shall pass to the trustee of the estate. BANKRUPTCY ACT OF 1808, § 70 a (6). 
Actions for fraud in inducing a sale or an acceptance of a contract will pass, 
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under this section. In re Harper, 175 Fed. 412; In re Gay, 182 Fed. 260. So, 
of an action for malicious attachment of property: Hansen v. Wyman & Part- 
ridge Co., 105 Minn. 491, 117 N. W. 926. The right to revest one’s self with 
property, held as security for a usurious loan, seems equally to be in protec- 
tion of property. The principal case, however, took the view that the right 
under the usury statute was personal to the borrower, following previous, 
decisions. Wheelock v. Lee, 64 N. Y. 242; In re Fishel, 198 Fed. 464. However 
the trustee in bankruptcy of the borrower may to some extent avail himself 
of the usury statutes. He may use the defense of usury to defeat a claim against 
the estate. In re Kellogg, 121 Fed. 333; Broach v. Mullis, 228 Fed. 551. He 
may recover usurious interest paid. Reed v. National Bank, 155 Fed. 233; 
Wheelock v. Lee, supra. He may recover a penalty to which the lender is liable. 
Tamplin v. Wentworth, 99 Mass. 63; First National Bank v. Lasater, 196 U. S. 
115. Furthermore, the property in the pledge will pass to the trustee subject 
only to the creditor’s lien. Rode & Horn v. Phipps, 195 Fed. 414. And nor- 
mally a creditor would have no standing to rely on a lien obtained by a usurious 
contract. Thompson v. Van Vechten, 27 N. Y. 568; Vickery v. Dickson, 35 
Barb. 96. The result of the principal case is undesirable since it enables the 
bankrupt, by pledging property to a usurious creditor, to prevent it from 
going to his legitimate creditors unless the trustee in bankruptcy pays the 
usurious creditor in full. 


ConFLICT OF LAWS — CONCURRENT JURISDICTION — RULE OF FEDERAL 
CourTs AS TO BURDEN OF PROOF APPLIED IN AN ACTION IN A STATE CourT 
UNDER A FEDERAL STATUTE. — In an action in a state court based on the 
federal Employers’ Liability Act, the question was presented whether the 
rule of the state court or that of the federal court regarding the burden of 
proof on the issue of assumption of risk should govern (35 Stat. 65). Held, 
that the federal rule should be applied. Crugley v. Grand Trunk Ry. Co., 108 
_ Atl. 293 €N. H.). 

State courts of general jurisdiction must take cognizance of an action to 
enforce a right of recovery arising under the federal Employers’ Liability Act. 
Mondou v. New York, N. H. & H. R. Co., 223 U.S. 1. In such an action in a 
state court, the decisions of the federal courts as to the construction of the 
statute are binding. Southern Ry. Co. v. Gray, 241 U.S. 333. As to matters 
of procedure, the law of the forum governs. Ches. & Ohio Ry. Co. v. Kelley’s 
Adm’x, 161 Ky. 655, 171 S. W. 185; Bombolis v. Minn., etc. R. Co., 128 Minn. 
112, 150 N. W. 385; St. Louis, etc. R. Co. v. Brown, 45 Okla. 143, 144 Pac. 1075. 
The question of who has the burden of proof of an issue is ordinarily one of 
procedure. Duggan v. Bay State St. Ry. Co., 230 Mass. 370, 119 N. E. 757; 
Sackheim v. Pigueron, 215 N. Y. 62, 109 N. E. 109; So. Ind. Ry. Co. v. Peyton, 
157 Ind. 690, 61 N. E. 722. But a statute which creates a cause of action 
may impose limitations on it which become a part of the substantive right, 
although apart from the statute they would be remedial only. Phillips v. 
Grand Trunk Ry., 236 U. S. 662; Partee v. St. Louis, etc. Co., 204 Fed. 970; 
Wheatland v. Boston, 202 Mass. 258, 88 N. E. 769. The United States Su- 
.preme Court has ruled that the statute in question makes the burden of proof 
a part of the substantive right. Central Vit. R. R. v. White, 238 U. S. 507. 
Since the state court is bound by this construction of the statute, the decision 
in the principal case follows logically. 


CONSTITUTIONAL LAw — DUE Process — REGULATION OF Prices. — The 
Montana legislature passed an act giving a commission power to supervise the 
charges made for all commodities sold within the state, and to establish maxi- 
mum prices or a reasonable margin of profit; the act made provision for court 
review of any prices claimed to be unreasonable or unjustly discriminatory. 
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(1919, MONTANA SESSION Laws SIXTEENTH LEGISLATIVE ASSEMBLY, Ex- 
TRAORDINARY SESSION, c. 21). An injunction was asked against the enforce- 
ment of the act. Held, that the act is unconstitutional. Holter Hardware Co. 
v. Boyle, the District Court of the United States for the District of Montana, 


No. 149 (January, 1920). 
For a discussion of this case, see NOTES, p. 838, supra. 


CONSTRUCTIVE TRusTs — MisTtaKE OF Fact— Money LOANED IN Ic- 
NORANCE OF THE PReEviouS INSTITUTION OF BANKRUPTCY PROCEEDINGS 
AGAINST THE BORROWER. — The defendant was appointed receiver in bank- 
ruptcy for a debtor. The next day the plaintiff loaned the debtor £1000, 
neither party knowing of the receiving order. The money came to the hands 
of the defendant, and the plaintiff applied for an order requiring the defend- 
ant to return the money. Held, that the order be made. Re Thellusson, 122 
L. T. R. 35 (Court of Appeal). 

It is occasionally asserted that the courts will require court officers to act 
strictly in accordance with honesty and fairness irrespective of the obligations 
of private litigants in similar circumstances. Ex parte James, 9 Chan. App. 
609; Ex parte Simmonds, 16 Q. B. D. 308; Gillig v. Grant, 23 App. Div. 506, 
49 N. Y. Supp. 78. Thus court officers are not allowed to take advantage of 
the anomalous rule that money paid under a mistake of law cannot be re- 
covered. See 32 Harv. L. Rev. 283. Under the influence of this line of thought, 
the court in the principal case avoided a discussion of ilie rights of the parties. 
But it would seem that this reasoning assumes the point at issue, for surely the 
receiver should not be held to an ethical standard inconsistent with the rights 
of the creditors whom he represents. However, as between the creditors and 
the plaintiff, the latter is entitled to the money. For money paid under a mis- 
take of fact becomes subject to a constructive trust and can be followed as 
long as it can be identified into the hands of all but a bona fide purchaser. In re 
Berry et al, 147 Fed. 208. See 3 Pomeroy, Eq. Juris., 4 ed., §§ 1047, 1048. 

It is true that ordinarily a man’s financial condition is an extrinsic fact, 
ignorance of which is no ground for equitable relief. Dambmann v. Schulting, 
75 N. Y. 55; In re Hunter-Rand Co., 241 Fed. 175. But in the principal case 
the mistake involved more than the risk of insolvency assumed in every trans- 
action. By the provisions of the English Bankruptcy Act the plaintiff’s claim 
against the debtor is postponed until all the debtor’s assets have been applied 
to claims existing at the date of the receiving order. See Act 4 & 5 GEo. V., 
c. 59, § 30. The question is one of degree. See WILLISTON, SALES, § 656. It 
is submitted that equity should allow recovery to prevent a gratuitous addi- 
tion, at the plaintiff’s expense, to the fund available to creditors. 


CORPORATIONS — LIABILITY OF STOCKHOLDER UPON SUBSCRIPTION-CALLS 
— WHETHER DaTE OF PAYMENT NECESSARY FOR VALIDITY OF RESOLUTION 
FOR A CALL. — The plaintiff corporation sued the defendant stockholder 
to recover the amount of a call made in respect of the defendant’s shares. 
The defense was that the resolution of the board of directors for the call fixed 
no date upon which it should be payable. Held, that the action be dis- 
missed. Canadian Motor Sales Corp., Lid. v. Wilson, [1920], 1 W. W. R. 282 
(Saskatchewan). 

In the English cases, upon the authority of which the court rested its de- 
cision, either the articles of association or a statute required the resolution to 
specify the date of payment of the call. In re Cawley & Co., 42 Ch. D. 209; 
Johnson v. Lyttle’s Iron Agency, 5 Ch. D. 687. But in the principal case there 
was no intimation that such a provision was contained in any statute, in the 
articles of association, or in the subscription agreement. The doctrine pro- 
pounded, therefore, seems to be that a resolution for a call is invalid, as a 
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matter of general law, unless it fixes the time of payment. Undoubtedly it is 
convenient that the resolution should specify the date of payment, since in- 
terest will run from that time. McCoy v. The World’s Columbian Exposition, 
186 Ill. 356, 57 N. E. 1043; Gould v. Town of Oneonta, 71 N. Y. 298. But the 
effect of a call is merely to mature the liability upon the subscription. South 
Milwaukee Co. v. Murphy, 112 Wis. 614, 88 N. W. 583. See 1 Morawetz, 
PRIVATE CORPORATIONS, 2 ed., §§ 143, 144. And there is no strong reason 
why, in the absence of a date, the resolution should not be treated as fixing 
the time of payment to be upon demand. This view has been taken in this 
country and would seem to give a more sensible result. Western Improvement 
Co. v. Des Moines National Bank, 103 Iowa, 455, 72 N. W. 657. See 1 Cook, 
CorporaTIons, 6 ed., §§ 115, 116. ‘ 


CrrinaL Law — JurIspICcTIOoN — BLow In Own County AND DEATH IN 
ANOTHER. — Blows were struck by the defendant in county A, from the effects 
of which the victim died in county B. The defendant was tried and convicted 
in county B under a statute which provided that where a homicide was com- 
mitted over two counties that the venue might be laid in either. The state 
constitution, however, assures the accused of a fair trial in the county where 
the offense was committed. Held, that the conviction be sustained. State v. 
Criqui, 185 Pac. 1063 (Kan.). 

For a discussion of the principles involved, see NoTEs, p. 843, supra. 


DamacEes — MEASURE OF DamaGES— Duty oF INNOCENT PARTY TO 
Accept OFFER OF DEFAULTING PARTY IN MITIGATION OF DamacEs. — The 
defendant contracted to sell the plaintiff a quantity of silk “delivery as re- 
quired”’ during a period of nine months, payment to be made for each install- 
ment within one month of delivery. Owing to a mishap, payment for the first 
installment delivered was delayed about three weeks and the defendant there- 
upon refused to go ahead with future deliveries unless cash were paid. This 
the plaintiff refused to do; and he brought an action for breach of contract, 
claiming as damages the difference between the contract price and the market 
price at the time for performance. Held, that his damages be limited to the 
expense he would have incurred had he accepted the defendants’ offer. Payzu, 
Lid. v. Saunders, [1919] 2 K: B. 581. 

For a discussion of this case, see NOTES, p. 856, supra. 


DomicILE — EvIpENCE OF INTENT TO CHANGE AS BETWEEN Two REsI- 
DENCES. — The testator, having both a city and a country residence, with 
domicile at the latter, instructed his attorney to declare the former his resi- 
dence in a will reading: “I, William D. Winsor, of the city of Philadelphia, 
etc.” A statute required wills to be probated within the county where the 
testator had his “family or principal residence” (1917 PENN. Laws, 148, § 4). 
Probate was granted in Philadelphia and the register of wills of the county 
where the country home was situated appealed.’ Held, that the appeal be dis- 
missed. Jn re Winsor’s Estate, 107 Atl. 888 (Pa.). 

However many residences the testator may have, there is but one domicile. 
Somerville v. Lord Somerville, 5 Ves. 750; Hairston, Jr. v. Hairston, 27 Miss. 
704. To change the domicile three things must concur: first, an abandonment 
of the former domicile; second, actual residence; third, the intention to es- 
tablish a home. See Story, Conri. Laws, § 44. Residence in fact without 
more, however, does not constitute that “family or principal residence” which 
in such a statute should be construed to mean domicile. See Jacoss, Domt- 
CILE, § 73. Nor between two residences can the mere willing change. the 
domicile, for the intent is a fact determinable from all the circumstances and 
a declaration is of slight weight as evidence. Jn re Harkness’ Estate, 183 App. 
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Div. 396, 170 N. Y. Supp. 1024; Smith v. Smith’s Ex’r, 122 Va. 341, 94 S. E. 
777. Where the testator has paid taxes, has his family home, exercises the 
rights of citizenship, and makes his will describing himself as a citizen of that 
place, there undoubtedly is his domicile. Carey’s Appeal, 75 Pa. St. 201. In 
the absence of these substantiating acts, however, there would seem to be no 
evidence sufficiently strong to indicate a change of the domicile. Even an 
unequivocal declaration of intent would not rebut the presumption against 
abandonment of the prior domicile. Forbes v. Forbes, Kay, 341; Gilman v. 
Gilman, 52 Me. 165; Pickering v. Cambridge, 144 Mass. 244, 10 N. E. 827. 


Equity — JURISDICTION — ADEQUACY OF LEGAL REMEDY WHERE THERE 
Is A RECOVERY IN Quasi-Contract — Account. — The defendants, stock- 
holders in a corporation, fraudulently induced the plaintiff, another stock- 
holder, to sell his shares to them and to promise not to reéngage in a similar 
business for five years. The defendants having sold the stock to a competing 
concern at a profit, the plaintiff brings an action in equity to rescind the trans- 
action and to have an accounting of the proceeds. Held, that the complaint 
states no ground for equitable relief. Falk v. Hoffman, 179 N. Y. Supp. 428 
(App. Div.). 

In England, when property has been procured by actual fraud, equity has 
freely exercised its jurisdiction to impose a constructive trust upon the pro- 
ceeds, even though an adequate remedy could be had at law in quasi-contract. 
Hill v. Lane, L. R. 11 Eq. 215. See Slim v. Croucher, 1 De G., F. & J., 518, 
523, 528; Anderson v. Eggers, 49 Atl. 578, 580 (N. J.). The reason seems to be 
that, originally, all cases of fraud were in the exclusive jurisdiction of equity, 
and equity refuses to be ousted of a jurisdiction exercised before the legal 
remedy was devised. See 1 Pomeroy, Eq. Juris., 4 ed., § 278; 2 Id., § o12. 
However, the contrary doctrine obtains generally in the United States. Buzard 
‘v. Houston, 119 U. S. 347; Curriden v. Middleton, 232 U.S. 633. See 2 PomE- 
roy, Eq. Juris., 4 ed., § 914. But where special circumstances exist, such as 
insolvency, which will cause the legal remedy to be clearly inadequate, equity 
will exercise its jurisdiction. Bosley v. The National Machine Co., 123 N. Y. 
550, 25 N. E. 990; American Sugar Refining Co. v. Fancher, 145 N. Y. 552, 40 
N. E. 206. The principal case is in accordance with the American doctrine. 
Equitable Life Assurance Society v. Brown, 213 U. S. 25. But the doctrine 
seems unfortunate in that it leads to unnecessary and prolonged litigation; 
equity has a legitimate ground for granting relief and should do so. The ac- 
counting in the instant case is properly held not to be sufficient of itself to give 
equity jurisdiction, for no mutual accounts, complication, or fiduciary rela- 
tionship appear. Stitzer v. Fonder, 214 Pa. St. 117, 63 Atl. 421; Taff Vale 
Railway Co. v. Nixon, 1 H. L. Cas. 110; Harvey v. Sellers, 115 Fed. 757. See 
Langdell, “A Brief Survey of Equity Jurisdiction,” 3 Harv. L. REv. 236, 246. 
See also 23 Harv. L. REv. 304. But a decree for an accounting would have 
been possible, as incidental to other equity relief, if the court had imposed a 
constructive trust. See 5 Pomeroy, Eq. Juris., 4 ed., § 2354. 


EVIDENCE — GENERAL PRINCIPLES AND RULES OF EXCLUSION — EvI- 
DENCE OF TRAILING OF ACCUSED BY BLOopHOUNDS. — The defendant was on 
trial for arson. A witness was permitted, over defendant’s objection, to testify 
that dogs trained in the art of trailing human beings were set on to a well- 
defined track near the burned lumber yard and followed the tracks to the de- 
One oe Held, that there was no error. State v. Yearwood, 101 S. E. 
513 (N. C.). 

Evidence of trailing by bloodhounds is, by the weight of authority, ad- 
missible as a circumstance tending to connect the defendant with the crime. 
Hargrove v. State, 147 Ala. 97, 41 So. 972; State v. Adams, 85 Kan. 435, 116 
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Pac. 608. See 1 WicMoRE, EVIDENCE, § 177 (2). However, a proper predicate 
must first be laid showing the training and accuracy of the dog, the freshness 
of the trail, and that the tracks at the starting point were made by the guilty 
party. State v. Dickerson, 77 Ohio St. 34, 82 N. E. 969. See Pedigo v. Com- 
monwealth, 103 Ky. 41, 50, 44 S. W. 143, 145. But even so, such evidence 
is rather unsatisfactory. Though the dog is impartial, his action may be 
influenced by the personal attendant and other factors, and, being spec- 
tacular, it tends to exert an undue influence on the minds of the jury. See J. 
C. McWhorter, “The Bloodhound as a Witness,” 54 Am. L. REv. 109. Con- 
sequently juries should be particularly cautioned to weigh such evidence 
discriminatingly. State v. Rasco, 239 Mo. 535, 144 S. W. 449. It has been held © 
that in the absence of other evidence tending to implicate the accused, the 
testimony of the bloodhound will not sustain a verdict of guilty. Carter v. 
State, 106 Miss. 507, 64 So. 215. And a few jurisdictions reject such evidence 
altogether. Ruse v. State, 186 Ind. 237, 115 N. E. 778; Brott v. State, 70 Neb. 
395, 97 N. W. 5093. It would seem, however, that the objections made go 
rather to the weight of the evidence than to its admissibility and do not war- 
rant a rule of absolute exclusion. 


EVIDENCE — JUDGMENT AS EVIDENCE OF A Fact — DECREE OF PROBATE 
Court. — An action was brought under the Workmen’s Compensation Act 
to recover for the death of an employee. An order of the probate court, re- 
citing a finding that the applicant was the wife of the deceased, was admitted 
in the lower court as evidence of that fact. On appeal, held, that this evidence 
should not have been admitted. Illinois Steel Co. v. Industrial Commission, 
125 N. E. 252 (Ill.). 

For a discussion of the principles involved in this case, see NOTES, p. 850, 
supra. 

EVIDENCE — STATEMENTS IN PuBLIC DOCUMENTS — ADMISSIBILITY OF 
Census Report. — The accused in a criminal prosecution had made an affi- 
davit of juvenility. As evidence tending to show the untruthfulness thereof, 
the prosecution produced a school census report, and the census taker testi- 
fied that he had made the report offered, but he was unable to identify the 
person whose name was signed to the report, or state of his own knowledge 
that she was the mother or guardian of the accused. Held, that the evidence 
was properly admitted. Jefferson v. State, 214 S. W. 981 (Tex.). 

Courts admit, as evidence of the truth of the facts stated, records made in 
the performance of public duty where the recorder had some opportunity of 
verifying the facts recorded. The Irish Society v. The Bishop of Derry, 12 Cl. 
& F. 641; Evanston v. Gunn, 99 U. S. 660. The purpose of a census is to secure 
data, under legislative authority, of general facts, such as the population of 
a district and similar facts of sociological interest, and to make such informa- 
tion public. As evidence of the population of a county or town, therefore, 
the federal census is properly received. State v. Neal, 25 Wash. 264, 65 Pac. 
188; Fulham v. Howe, 60 Vt. 351, 14 Atl. 652. But census memoranda as to 
the ages of individuals are not meant to be made public, nor is the purpose of 
a census, usually, the registering of ages. As evidence of the minority of in- 
dividuals a school census should not be received. Campbell v. Everhart, 139 
N. C. 503, 52 S. E. 201. See also Edwards v. Logan, 114 Ky. 312, 329, 70 
S. W. 852, 857. In the principal case the statement in the report as to the age 
of the accused was the unverified statement of some person whose identity 
could not be ascertained. Its admission seems improper. 


FRAUDULENT CONVEYANCES—RicHTs oF CReEpDITORS— Tort CLam- 
ANTS AS CREDITORS WITHIN THE STATUTE — TIME OF ACCRUAL OF RIGHT TO 
ATTACK THE CONVEYANCE. — The plaintiff brought an action against the 
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defendant for criminal conversation. While the action was pending, the de- 
fendant conveyed all his property to his wife. Thereupon the plaintiff brought 
a second action to set aside the conveyance as fraudulent. During the pend- 
ency of the second action he recovered judgment in the tort action. The 
trial court dismissed the second action, and the plaintiff appealed. Held, 
that the judgment be reversed and the conveyance set aside. Hopkinson v. 
Westerman, 48 D. L. R. 597 (Ontario). 

The term “creditor” within the meaning of the statutes against fraudu- 
lent conveyances has been held to include owners of contingent claims arising 
out of contract, as well as holders of unliquidated contract claims. Yeend v. 
Weeks, 104 Ala. 331, 16 So. 165; Hatfield’ v. Merod, 82 Ill. 113; McVeigh v. 
Ritenour, 40 Ohio St. 107; Johnson v. Blomdahl, 90 Wash. 625, 156 Pac. 561. 
And by the great weight of authority it includes tortfeasees who have not yet 
reduced their claims to judgment. Walradt v. Brown, 6 Ill. 397; Bishop v. 
Redmond, 83 Ind. 157; National Bank v. Beatty, 77 N. J. Eq. 252, 76 Atl. 442. 
In attacking a fraudulent conveyance, a creditor may have both a legal and 
an equitable remedy. Pursuing the former, he may, upon obtaining judgment 
against the fraudulent grantor, levy execution on the property conveyed, on 
the theory that as to him the conveyance was void and the title is still in the 
grantor. Smith v. Reid, 134 N. Y. 568, 31 N. E. 1082; Willard v. Masterson, 
160 Ill. 443, 43 N. E. 771. If he proceeds by a bill in equity to set aside the 
conveyance, a prerequisite at common law was a judgment at law and a return 
of execution unsatisfied. Angell v. Draper, 1 Vern. 399; Austin v. Bruner, 169 
Ill. 178, 48 N. E. 449. This rule has been changed by statutes in a consider- 
able number of states, so that a creditor may proceed in equity in the first 
instance. Phelps v. Smith, 116 Ind. 387, 17 N. E. 602; Alabama Iron & Steel 
Co. v. McKeever, 112 Ala. 134, 20 So. 84. The principal case was decided 
under a statute which held void conveyances made with the intent to defeat 
creditors and others. See 1914 OnTarIO REv. Srar., c. 105, § 3. The court 
brought the plaintiff within the word “others” of the statute, and held that 
it was not necessary that he should be a creditor at the time when the action 
was brought to set aside the conveyance. 


GraNnD JURY— SELECTION OF MEMBERS— EFFECT OF EXEMPTION OF 
Jurors By Court ON ITs Own Motion. — By statute there were certain 
classes of persons exempt from grand jury duty. The trial judge, after ex- 
amining the first twelve men drawn from the panel as to their qualifications, 
of his own motion excused six of them. Three of the six clearly would have 
been entitled to exemption had they claimed it. The defendant was convicted 
under an indictment returned by the jury subsequently impaneled. Held, 
that the indictment be quashed. State v.. Smith, 83 So. 264 (La.). 

An indictment by a grand jury illegally constituted will not support a con- 
viction. Crowley v. United States, 194 U. S. 461; State v. McGarrity, 140 La. 
436, 73 So. 259. But it is not every departure from prescribed methods of 
selecting a grand jury that will lead to this result. Generally, where the irreg- 
ularity complained of does not prejudice the defendants’ cause it is not fatal 
to the indictment. State v. Keating, 85 Md. 188, 36 Atl. 840; State v. Fidler, 
23 R. I. 41; State v. Cooley, 72 Minn. 476, 75 N. W. 729. The statute involved 
appears to have left the court some latitude. Assuming, however, that the 
judge exceeded his discretionary power, the error does not appear material. 
No allegation of bias was made, and the defendant’s contention that the judge’s 
act reduced unduly the element of chance which might have worked in his 
favor seems too remote. But where there is strong policy behind the strict 
erfforcement of the letter of a statute, non-compliance of any sort is fatal. 
Dunn v. United States, 238 Fed. 508. Therefore, if the view be taken that un- 
deviating procedure in the selection of the grand jury is essential the principal 
case can be sustained. 
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HvusBAND AND WIFE—ComMUNITY PROPERTY—RicHT oF WIFE TO 
SuE For INJURIES WHEN HusBAND REFUSES TO Join. — A statute gave the 
husband the sole power of managing and disposing of community property 
and made him a necessary party in suits concerning the community when 
ihe couple are living together and the action is against a third party. (1915 
Rem. & Bat. Wasu. Cope, §§ 5917, 181.) The wife brought an action for 
injuries to herself sustained through the alleged negligence of the defendant 
and joined her husband as a party defendant because he refused to join her in 
the action. The defendant demurred on the ground of defect of parties plain- 
tiff. Held, that the demurrer be sustained. Hynes v. Colman Dock Co. et al., 
185 Pac. 617 (Wash.). 

At common law, both husband and wife were necessary parties plaintiff in 
such a suit. Pennsylvania R. Co. v. Goodenough, 55 N. J. L. 577, 28 Atl. 3; 
Long v. Morrison, 14 Ind. 595. The husband alone, however, could effect- 
ually release the action. Beach v. Beach, 2 Hill (N. Y.), 260. A refusal on his 
part to sue, therefore, would, it seems, bar recovery. Under the community 
system, such a right of action is clearly a part of the community, since it is 
property acquired during coverture by neither gift, devise, nor inheritance. 
Ezell v. Dodson, 60 Tex. 331; Hawkins v. Front St. Ry. Co., 3 Wash. 592, 28 
Pac. 1021. As the sole active agent of the community, the husband is the only 
necessary party plaintiff. Hawkins v. Front St. Ry. Co., supra; Tell v. Gibson, 
66 Cal. 247, 5 Pac. 223. Whether the wife is even a proper party is in dispute. 
T.C. R. Co. v. Burnett, 61 Tex. 638; Warner v. Steamer Uncle Sam, 9 Cal. 697. 
See BALLINGER, PROPERTY RIGHTS OF HUSBAND AND WIFE UNDER THE Com- 
MUNITY SysTEM, §§ 180 ef seg. However, the wife may sue alone if the hus- 
band has permanently abandoned her. Baldwin v. Second St., etc. Ry. Co., 77 
Cal. 390, 19 Pac. 644. Also, she may recover community goods wrongfully 
and wastefully disposed of by the husband. Marston v. Rue, 92 Wash. 129, 
159 Pac. 111. Similarly, an unreasonable refusal on his part to institute a 
suit required in the interest of the community should eliminate him as a nec- 
essary party. Since the parties are in effect joint obligees, the husband’s re- 
fusal to sue should not necessarily bar recovery. Harris v. Swanson & Bro.; 
62 Ala. 299; Cunningham v. Carpenter, 10 Ala. 109. But since his refusal to 
join in the suit may be legitimate, the wife should establish its unreasonableness 
to escape the general rule. Accordingly, as this was not shown, or even alleged, 
in the principal case, her suit necessarily failed. Ezell v. Dodson, supra. 


INDICTMENT AND INFORMATION — SUFFICIENCY OF ACCUSATION — NE- 
CESSITY OF ALLEGATION OF SPECIFIC INSTANCES OF PRACTICING WITHOUT A 
License. — The defendant was indicted under a New York statute making 
it a misdemeanor to practice medicine without a license. (Pusiic HEALTH 
Laws, § 161.) The indictment alleged the crime in the language of the statute, 
but contained no allegations of specific acts or names of persons whom the 
accused had treated. The defendant’s demurrer was overruled and he ap- 
pealed from a judgment of conviction. Held, that the indictment was defec- 
tive. People v. Devinny, 125 N. E. 543 (N. Y.). . 

An indictment charging a statutory offense in the very words of the statute 
is sufficient, unless the statute itself is too general or fails to define the necés- 
sary elements of the crime. Ledbetter v. United States, 170 U. S. 606; State 
v. Munsey, 114 Me. 408, 96 Atl. 729. Thus, if the crime is a continuous one, 
a general allegation in the words of the statute is enough. Donovan v. State, 
170 Ind. 123, 83 N. E. 744; Commonwealth v. Pray, 30 Mass. 359. But where 
the crime may consist of a single unlawful act, as the sale of liquor without a 
license, some courts require the name of the buyer as a necessary particular. 
Fletcher v. State, 2 Okla. Cr. 300, 101 Pac. 599; State v. Delancey, 76 N. J. L: 
462, 69 Atl. 958. Such a rule is necessary, they urge, to enable the accused to 
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prepare his defense and to preserve for him the plea of double jeopardy upon 
a second prosecution. Other courts, including New York, are satisfied, in 
the liquor cases, with an indictment in general terms. People v. Pulhamus, 
8 App. Div. 133, 40 N. Y. Supp. 491; State v. Duff, 81 W. Va. 407, 94 S. E. 
498. See Joyce on IntoxicaTinc Liquors, § 643. Because of the nature of 
the crime, the latter seems the preferable view. In the principal case, the 
court decided that the crime was not continuous and, further, refused to 
follow the precedent of the liquor cases. Even under this questionable in- 
terpretation, the prisoner’s interests could be adequately secured by a bill of 
particulars in jurisdictions where such is allowed. State v. Duff, supra. 


Jornt ADVENTURES — Fipuctary RELATION BETWEEN CO-ADVENTURERS — 
Duty To DivipE SEcRET Prorits. — The plaintiff and the defendant were 
joint adventurers in an enterprise to secure credit for an oil company. The 
defendant ostensibly withdrew from the undertaking, and the oil company in- 
duced the plaintiff to release it from its agreement by representing that the 
defendant had definitely dropped out of the negotiations. Immediately after, 
the defendant entered into a new agreement with the oil company on the same 
terms as originally, but with the plaintiff eliminated. The plaintiff seeks an 
account of profits made under the second contract, and a division according 
to the terms of the joint adventure. Held, that the relief be granted. Brown 
v. Leach, 178 N. Y. Supp. 319 (App. Div.). 

For a discussion of this case, see NOTES, p. 852, supra. 


Lrens — Priority oF Common-LAw LIEN OVER CONDITIONAL VENDOR’S 
Lien. — An automobile was leased monthly by the plaintiff to X and the 
agreement between the parties contained a provision by which X was per- 
mitted at any time to purchase the automobile outright. X while in possession 
delivered the automobile to the defendant for repairs, which were performed 
by the latter. The defendant claimed the right to retain a lien on the auto- 
mobile for value of his repairs. Held, that no lien attached. De Witt v. Gard- 
ner, 76 Leg. Int. 824 (Pa.). 

Subject to exceptions made in favor of innkeepers and carriers, no common- 
law lien attaches to chattels delivered without the authority of the owner. 
Small v. Robinson, 69 Me. 425; Robins v. Gray, [1895] 2 Q. B. sor. In con- 
formance with this rule, it has been held generally that no lien can be acquired 
by an artisan as against the mortgagee or conditional seller of a chattel where 
repairs have been made at the request of the mortgagor or conditional buyer. 
Sargent v. Usher, 55 N. H. 287; Storms v. Smith, 137 Mass. 201; Baumann Co. 
v. Roth, 67 Misc. 458, 123 N. Y. Supp. 191. Considerable authority, however, 
holds that where the continued use of the chattel contemplates repairs, as in 
the principal case, the common-law lien prevails. Keene v. Thomas, [1905] 
1 K. B. 130; Watts v. Sweeney, 127 Ind. 116, 26 N. E. 680; Hammond v. Daniel- 
son, 126 Mass. 294. It is argued that in such cases the mortgagee impliedly 
authorizes the making of repairs and thereby voluntarily subjects the prop- 
erty to the acquisition of a lien. Again, the improvements benefit not only the 
mortgagor but also the mortgagee by preserving his security, and in justice 
the lien should take priority. Several jurisdictions, however, refuse to adopt 
this reasoning and make no exception of these cases to the general rule. 
Baughman Auto. Co. v. Emanuel, 137 Ga. 354, 73 S. E. 511; Small v. Robinson, 
supra; Denison v. Shuler, 47 Mich. 598, 111 N. W. 402. The latter cases, it 
seems, represent the better view. The authority that the courts above imply 
in these cases is clearly contrary to the understanding of the parties — the 
mortgagee*never consents that his security shall be impaired in the absence 
of express agreement. Furthermore, the recording of the mortgage or the 


















RECENT CASES 869 


conditional sale fixes the repairer with notice that a valid lien has already been 
acquired and no injustice results if he is confined to a personal action against 
the mortgagor. 


PARTNERSHIP — RIGHTS OF PARTNERS INTER SE — FIpUCcIARY RELATION 
AFTER DissoLuTion. — A partnership, composed of A and B, was offered the 
timber rights in certain realty, and cut and took possession of some of the 
timber. On dissolution, A assigned his rights in all partnership timber to B, 
who continued the business. A then purchased the timber rights in this same 
property for his son, who knew all the circumstances. The son sues B for con- 
version of the timber. Held, that the defendant have judgment. Carey v. 
Wilsey, 185 Pac. 600 (Wash.). 

The court assumed that there was no binding contract made by the part- 
nership for the timber, and rested its decision on principles of estoppel. But 
assuming that there was no contract, the fiduciary relation between partners 
would seem to be a sounder basis for the result. Partners owe a duty to deal 
openly and fairly with each other in all matters touching their business. That 
this duty exists during the continuance of the partnership is certain. Hurst v. 
Brennen, 239 Pa. St. 216, 86 Atl. 778; Deutschman v. Dwyer, 223 Mass. 261, 
111 N.E. 877. There seems to be the same duty as to dealings in the formation 
of the partnership. Selwyn & Co. v. Waller, 212 N. Y. 507, 106 N. E. 321; 
Bloom v. Lofgren, 64 Minn. 1, 65 N. W. 960. And so, as to transactions in con- 
templation of dissolution. Knapp v. Reed, 88 Neb. 754, 130 N. W. 430; Mitchell 
v. Read, 84 N. Y. 556. It is improper to dissolve the partnership for the pur- 
pose of excluding certain partners from expected profits or for the purpose of 
competing with the partnership for a particular contract. Stem v. Warren, 
185 App. Div. 823, 174 N. Y. Supp. 30; Williamson v. Monroe, 101 Fed. 322. 
Where a partnership has been dissolved by the death of one partner, the sur- 
vivor is under certain duties and disabilities peculiar to fiduciary relations. 
Western Securities Co. v. Atlee, 168 Iowa, 650, 151 N. W. 56; Rowell v. Rowell, 
122 Wis. 1, 99 N. W. 473. It would seem that on theory there should be a duty 
of fair and open dealing, after the dissolution, as to matters relating to prior 
joint business. At least one recent case has taken this view. Stevenson & 
Sons, Lid. v. Aktiengesellschaft, [1918] A. C. 239. 


SEARCHES AND SEIZURES— VALIDITY OF JUDICIAL ORDER REQUIRING 
PRODUCTION OF PAPERS DISCOVERED BY UNLAWFUL SEARCH. — In a criminal 
prosecution by the United States, the indictment was framed on information 
obtained from papers seized in an unlawful search of the premises of the de- 
fendants at the instigation of the district attorney. Before trial the govern- 
ment returned the papers, but at the trial a subpoena was served, ordering the 
defendants to produce the same papers. The defendants refused on the ground, 
inter alia, that the order violated the Fourth Amendment and they were at- 
tached for contempt. Held, that they were not guilty. Silverthorne Lumber 
Co. v. United States, U. S. Sup. Ct. No. 358, October Term, 19109. 

The admission as evidence of testimony obtained in violation of a privilege 
is error, for the law provides no other means to protect the privilege. People 
v. Mullings, 83 Cal. 138, 23 Pac. 229; Hearne v. State, 50 Tex. Crim. Rep. 
431, 97 S. W. 1050. But courts admit as evidence documents obtained by 
police officials or private individuals, even if obtained in violation of the con- 
stitutional guarantees against unreasonable searches and seizures, the law 
supplying other legal and equitable remedies against the wrongdoers in such 
cases. Adams v. New York, 192 U.S. 585; Williams v. State, 100 Ga. 511, 28 
S. E. 624; Gindrat v. The People, 138 Ill. 103, 27 N. E. 1085. To this general 
rule the Supreme Court seems to make two exceptions.- A refusal to return 
papers unlawfully seized is reversible error, if the application was made before 
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trial. Weeks v. United States, 232 U.S. 383. And inthe principal case the court 
places its decision on the ground that a court cannot compel the production 
of papers if the existence thereof has been revealed to the court as a result of 
information gained from papers unlawfully seized. Since the particular papers 
seem to have been incriminatory, a simpler ground for the decision seems to 
be that the privilege of the defendants against self-incrimination would be 
violated by the order in question. Boyd v. United States, 116 U. S. 616. 


STATUTE OF FrRAupS — SALES OF Goops, WARES, AND MERCHANDISE — 
Cueck AS Part PAayMENT. — The plaintiff made an oral contract with the 
defendant for the sale of lambs which were worth more than $50 and gave the 
defendant a check. There was no agreement that the check should be abso- 
lute payment. The defendant repudiated the contract and destroyed the 
check. The plaintiff sued for damages. The defense was the Statute of Frauds. 
rg? that the contract is unenforceable. Gay v. Sundquist, 175 N. W. 190 

S. D.). Me 

Whether a negotiable instrument is given in absolute or in conditional pay- 
ment of the debt is determined by the intent of the parties. Ely v. James, 
123 Mass. 36; McLure v. Sherman, 70 Fed. 190. In the absence of any express 
understanding, a negotiable instrument is in most states presumed to be con- 
ditional payment; 7. e., valid payment, subject to the condition subsequent 
that if it is not paid when duly presented the old debt revives. Burkhalter v. 
Second National Bank, 42 N. Y. 538; Holmes v. Briggs, 131 Pa. St. 233, 18 
Atl. 928. In others the presumption is one of absolute payment. O’Conner 
v. Hurley, 147 Mass. 145. As to whether a negotiable instrument is part 
payment under the Statute of Frauds, in the absence of expressed intent, the 
presumption of absolute payment seems preferable — giving a negotiable in- 
strument is itself an overt act easily proved. But in a jurisdiction where con- 
ditional payment is presumed, if the instrument is duly presented but not 
paid at maturity, it would seem that the statute is not satisfied. But since 
part payment must be contemporaneous with the bargain and there is a valid 
part payment even in these jurisdictions, if the instrument is paid when pre- 
sented, the condition must be a condition subsequent. Hunter v. Wetsell, 84 
N. Y. 549; Case v. Kramer, 34 Mont. 142, 85 Pac. 878. Accordingly if the 
drawer stops payment, thus preventing the performance of the condition 
subsequent, there is a valid part payment. Hessberg v. Welsh, 147 N. Y. 
Supp. 44. The same should be true if the instrument is not duly presented. 
Contra, Groomer v. McMillan, 143 Mo. Ap. 612, 128 S. W. 285; Johnson v. 
Morrison, 163 Mich. 322, 128 N. W. 243. Therefore, though in line with 
the cases just cited, it seems that the principal case cannot be defended on 
principle, whether the check is presumed to be absolute or conditional 
payment. 


TAXATION — INHERITANCE Tax — COLLECTION AND ENFORCEMENT — PER- 
SONAL ACTION IN ANOTHER STATE AGAINST THE BENEFICIARIES. — A resi- 
dent of Colorado died in New York leaving no property in Colorado but 
a great deal of personalty in New York. Colorado served the New York 
beneficiaries, by publication, with notice of assessment proceedings in a Colo- 
rado court which by statute had jurisdiction to proceed as in an action in rem. 
No one appeared, but the court issued its order that the tax had been as- 
sessed. The state of Colorado then brought an action in New York against 
the beneficiaries. The Supreme Court dismissed the complaint. On appeal, 
held, that the judgment be reversed. Colorado v. Harbeck, 179 N. Y. Supp., 
510 (App. Div.). 

For a discussion of this case, see NOTES, p. 840, supra. 
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TAXATION — PURPOSES FOR WHICH TAxES MAy BE LEVIED — GRATUI- 
TIES TO WAR VETERANS. — A Wisconsin statute provided for a special tax 
in order to pay a bonus of ten dollars for each month of service to all soldiers 
and sailors who had taken part in the war (1919 WISCONSIN Laws, c. 667). 
Held, that the statute is constitutional. State v. Johnson, 175 N. W. 589 
Wis.). : 

Fo. a discussion of the principles involved in this case, see NorTes, p. 846, 


supra. 


Torts — Lrapmity or OCCUPIER OF PREMISES— LESSEE LIABLE FOR 
InyURIES TO INVITEE ON PORTION OF PREMISES NOT COVERED BY LEASE. — 
A municipal ordinance required barber shops to maintain lavatories for the 
use of customers. The only lavatory provided by the defendant barber was 
located in the cellar of the building, a part of the premises not covered by his 
lease. His customers frequently used this lavatory, the passageway to which 
was dark and dangerous, as the defendant knew. The plaintiff, a customer, 
was injured while going along this passageway. Held, that the defendant is 
liable. McCallum v. Hemphill Trade Schools, Lid., [1920] 1 W. W. R. 114 
(Alberta). 

The duty of an occupier of premises towards an invitee is to use ordinary 
care and prudence to have those premises reasonably safe. Indermaur v. 
Dames, L. R. 2 C. P. 311; Pauckner v. Walkem, 231 Ill. 276, 83 N. E. 202. A 
patron of a shopkeeper is normally an invitee. See Schnatterer v. Bamberger, 
81 N. J. L. 558, 79 Atl. 324. But the customer is not an invitee on every part 
of the premises. Menteer v. Scalzo Fruit Co., 240 Mo. 177, 144 S. W. 833; 
Herzog v. Hemphill, 7 Cal. App. 116, 93 Pac. 899. In the absence of the or- 
dinance, there would be some difficulty in the principal case in determining 
whether the customer was an invitee or licensee on that portion of the premises 
where the injury occurred. He would probably have been a licensee. Herzog 
v. Hemphill, supra. An owner’s constantly permitting people to use a por- 
tion of premises not devoted to business purposes is indicative of a license 
rather than of an invitation. Rooney v. Woolworth, 74 Conn. 720, 52 Atl. 411. 


But the ordinance requiring the furnishing of a lavatory would clearly make . 


the customer an invitee, if the defendant could be said to be the occupier of 
the premises in which the lavatory was situated. And there would seem to 
be no objection to considering one who has a license to use premises an oc- 
cupier for a particular purpose. But even assuming that the defendant can- 
not be held as an occupier of premises, the decision seems correct, because the 
, ordinance imposes affirmative duties which may serve as the basis of liability. 

See Willy v. Mulledy, 78 N. Y. 310. Whether it is said that the defendant has 
omitted to comply with the ordinance or that in complying he has been negli- 
gent, he should be liable for proximately resulting injuries. 


Wark — Suit By ALIEN ENEMY — EFFECT OF PAYMENT OF JUDGMENT TO 
ALIEN Property CustTopiANn. — The plaintiff, a citizen of Germany resident 
at Bremen, sued the defendant, a United States corporation, in the District 
Court and recovered judgment. Then war broke out between the United 
States and Germany and the defendant appealed. The Circuit Court affirmed 
the judgment but directed that it be paid to the clerk of court, to be handed by 
him to the alien property custodian. Held, on certiorari, that the judgment of 
the Circuit Court be affirmed. The Birge-Forbes Co. v. Heye, U. S. Sup. Ct. 
No. 76, October Term, ro19. 

The general rule is that an alien enemy resident abroad cannot sue as 
plaintiff in the courts of the home country. Speidel v. Barstow Co., 243 Fed. 
621; Hutchinson v. Brock, 11 Mass. 119. The reason for the rule is that a 
judgment for an alien enemy increases the resources of the enemy country 
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while diminishing those of the home country. England applies the doctrine 
to appeals by a plaintiff who has become an alien enemy since judgment. 
Porter v. Freudenberg, [1915] 1 K. B. 857. But where the judgment directs 
payment to the alien property custodian, our resources will not go to Ger- 
many and there seems no valid reason for refusing to settle the rights of the 
parties. See Rothbar v. Herzfeld, 179 App. Div. 865, 869, 167 N. Y. Supp. 
199, 202. Even in the absence of an alien property custodian, it has been 
held that a plaintiff who has become an alien enemy since judgment can ap- 
peal. See Taylor v. Albion Lumber Co., 176 Cal. 347, 352, 168 P. 348, 350. At 
any rate, the result of the principal case is a necessary one, because it is a loyal 
defendant who is seeking relief in the Appellate Court. Owens v. Hanney, 
9 Cranch (U. S.), 180. 


WATERS — NAVIGABILITY — NEcEssitry OF AcTUAL USER. — By the act 
of 1890 Congress prohibited the building of any dams across navigable waters 
of the United States without authority of the Secretary of War. (26 Srar. 
AT L. 454. ) The defendant company constructed a dam across the Desplaines 
River in Illinois without obtaining such authority. The United States filed 
a bill of complaint seeking its removal and an injunction against further action. 
The evidence showed that the river had been used by fur traders with canoes 
and flatboats as late as 1830. Since then, however, due to natural obstacles to 
navigation and the construction of a canal near-by, it had not been used for 
commerce. Held, that the relief be granted. Economy Light & Power Co. v. 
United States, 256 Fed. 792 (Circ. Ct. App.). 

Navigable waters of the United States are those which form, by themselves, 
or by their connections with other waters, a continuous channel for commerce 
with foreign countries or among the states. The Daniel Ball, to Wall. 557; 
Miller v. Mayor of New York, tog U. S. 385. Navigability does not depend 
on the character of the craft, however propelled, or the nature of the com- 
merce. The Montello, 20 Wall. (U. S.) 430; Heyward v. Farmers’ Mining Co., 
42 S. C. 139, 19 S. E. 963. It is not necessary to prove long and continuous 
user nor adaptability for commercial use during all the seasons of the year. 
Moore v. Sanborn, 2 Mich. 519; Lewis v. Coffey County, 77 Ala. 190. Cf. State 
v. Gilmanton, 14 N. H. 467, 480. A stream’is not rendered non-navigable 
because of temporary obstructions or because of difficulties caused by natural 
barriers such as rapids and sand bars. The Moniello, supra; Atty. Genl. v. 
Harrison, 12 Grant, Ch. 466. But a stream not naturally navigable cannot 
be made so by artificial means so as to deprive riparian owners of their vested 
property rights. Yates v. Milwaukee, 10 Wall. 497; Murray v. Preston, 106 , 
Ky. 561, 50 S. W. togs5. A navigation which is temporary, precarious, and 
unprofitable is insufficient. Harrison v. Fite, 148 Fed. 781; North American 
Co. v. Mintzer, 245 Fed. 297. The true criterion is one of sound business 
common sense, — natural useful capacity as a public highway of transporta- 
tion. Little Rock, etc. R. R. v. Brooks, 39 Ark. 403. It would seem clear that 
the power of Congress under “the commerce clause” extends to potential 
agencies of interstate commerce, regardless of their actual usage, and to the 
preservation of natural highways for the public. Accordingly the principal 
case seems correct despite the contrary decision reached by the Illinois Su- 
preme Court in regard to the identical’ situation. See People v. Economy 
Power Co., 241 Ill. 290, 89 N. E. 760. 


WILLts — REPUBLICATION — INCORPORATION BY REFERENCE— VALID Cop- 
IcIL REFERRING TO WiLL ProcureD BY UNDUE INFLUENCE. — The tes- 
tator made a holographic will and some years later a holographic codocil 
referring to his will. The jury found that the will was procured by undue in- 
fluence but that the codicil was valid and not so procured. Held, that both 
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the will and the codicil be admitted to probate. Taft v. Stearns, 125 N. E. 
570 (Mass.). 

A valid testamentary instrument may be made to speak as of a later date 
by acodicil. Goods of Truro, L.R.1. P. & D. 201. Moreover, in most jurisdic- 
tions any existing writing may be made part of a will by an express reference 
to it in the will. Allen v. Maddock, 11 Moo. P. C. 427. It is often imma- 
terial whether a will or codicil is considered as republished by a later codicil, 
or as incorporated by reference. See Ingoldby v. Ingoldby, 4 Notes of Cases, 
493; Gordon v. Lord Rea, 5 Sim. 274. But to preserve accuracy of terminology, 
a: distinction might be drawn as follows: Any document that was once the 
valid will or codicil of the testator is republished; all other documents are in- 
corporated by reference. The last named class would thus include wills made 
by married women, infants, and lunatics, wills procured by fraud, duress, or 
undue influence, as well as documents not properly executed. Accordingly, the 
court in the principal case should have spoken only of incorporation by ref- 
erence and not of republication. The result reached by the court is undoubt- 
edly correct. Pope v. Pope, 95 Ga. 87, 22 S. E. 245. Cf. Taylor v. Kelly, 31 
Ala. 59. 


WITNESSES — PRIVILEGE OF HUSBAND AND WIFE— USE FOR PURPOSE 
or IMPEACHMENT OF TESTIMONY OBTAINED IN VIOLATION OF PRIVILEGE. — A 
wife testified in favor of her husband, who was the defendant in a criminal 
prosecution. For the purpose of impeachment the state introduced one of 
the grand jurors, who testified that the wife had made prior inconsistent 
statements before the grand jury, and who related what she had said on that 
occasion. Held, that this testimony should not have been received. Doggett 
v. State, 215 S. W. 454 (Tex.). 

Two distinct common-law doctrines have often been confused: the dis- 
qualification of one spouse as a witness for the other; and the privilege of one 
not to be testified against by the other. See WicmorE, EvipENCE, §§ 600, 
601, 2228, 2333, 2334. Statutes have almost universally removed the dis- 
qualification but the privilege generally remains. Talbot v. United States, 208 
Fed. 144. The courts, nevertheless, sometimes deal with the matter on the 
assumption that a spouse is incompetent to testify against the other except in 
criminal actions against one for injury to the other. Barber v. People, 203 Ill. 
543, 68 N. E. 93; Brock v. State, 44 Tex. Cr. Rep. 335, 71 S. W. 20. On the 
theory of incompetency the instant decision is obviously correct. But it 
seems more desirable as well as more accurate to regard the matter as simply 
one of privilege. A privilege connotes the possibility of waiver, so that by 
calling his wife as a witness for him the husband should be regarded as waiv- 
ing this privilege not to have her testify against him. National German- 
American Bank v. Lawrence, 77 Minn. 282, 80 N. W. 363. Thus, when a wife 
testifies for her husband, she may ordinarily be impeached in the same manner 
as any other witness. Bell v. State, 213 S. W. (Tex.) 647. But a present 
waiver cannot, of course, cure any violations of the privilege in prior pro- 
ceedings. And since the statements which, in the principal case, the wife 
made to the grand jury were improperly obtained in violation of the privilege, 
proper protection of the privilege demands that their use thereafter be pro- 
hibited even for purposes of impeachment. Johnson v. State, 66 Tex. Cr. 
Rep. 586, 148 S. W. 328. The decision is therefore not inconsistent with the 
theory of privilege. 
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BOOK REVIEWS 


RESERVATIONS TO TREATIES: THEIR EFFECT, AND THE PROCEDURE IN 
REGARD THERETO. By David Hunter Miller, Special Assistant in the 
Department of State. 1919. pp. 171. 


This is a careful exposition of the practice pursued by the government of 
the United States in agreeing to an international treaty subject to reservations. 
The author undertakes to show that in every case of a real reservation the 
reservation became part of the final act prior to or at the time when that act 
was legally perfected ; in other words, it was accepted by the other party or parties 
to the treaty. Generally, the reservation is made by the Senate; the President 
incorporates it in the instrument of ratification, and proper acknowledgment 
is made by the other party, either by its instrument of ratification or by ex- 
change of notes, or in the protocol of exchange. The effect is, as Mr. Miller 
points out, that the Senate merely initiates an amendment to the treaty which 
the other party agrees to. One-sided declarations not acted on by the other 
party occur now and then with reference to matters exclusively of domestic 
cognizance and not concerning the other party; they are therefore not real 
reservations. The author (page 89) mentions the case of an explanation filed 
by Russia in connection with a treaty with the United States in 1824, which 
was not submitted to the Senate, and which the American government simply 
received as an interpretation, placed upon the treaty by the Russian govern- 
ment. Clearly, Russia could not have founded any claims upon this explana- 
tion, although later on the United States used it in support of its own 
contentions in the Bering Sea controversy. Where a convention leaves it 
open to others not parties to the original act to adhere to it by subsequent 
declaration, it may occur that such an adhesion is encumbered by a reservation; 
that simply means that the adhesion counts for what it is worth, and no 
question of international faith is involved. 

For some reason, the author fails to comment on the Treaty with the New 
York Indians proclaimed by the President April 4, 1840, which was the subject 
of a decision by the Supreme Court (170 U. S. 1 (1898)). Here it appears that 
the Senate had passed a resolution qualifying its assent to the treaty, which did 
not appear in the President’s final proclamation, and which apparently was 
not brought to the notice of the Indians. The Supreme Court held that the 
resolution was merely directory to the President and did not affect the treaty. 

The question of practical interest in connection with the entire subject is 
the application of the conclusions reached, to possible reservations made by 
the Senate in consenting to the Treaty of Versailles. Mr. Miller says that such 
reservations would in effect constitute new proposals to be submitted to the 
other parties to the treaty. 

However, he concludes the entire exposition with the following statement: 

“The distinction is, therefore, highly technical, and is this: A condition which 
is made a part of the instrument of ratification must be recited therein. A 
condition precedent to the exchange or deposit of the instrument of ratification 
need not be so recited. 

“To state the case supposititiously in regard to the Treaty with Germany, 
if the conditions of the Senate resolution were that certain understandings 
should be made part of the Act of Ratification they would have to be recited 
in the instrument of ratification and would require the consent of the other 
signatory Powers. If, on the other hand, the resolution required that the in- 
strument of ratification should not be deposited until certain motes had been 
exchanged with three of the Great Powers stating an ‘understanding’ regarding 
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the Treaty, the instrument of ratification might be executed without contain- 
ing any reference to the condition, and upon the fulfillment of the condition 
might be deposited at Paris. 

“Another possibility which may be noticed is that the Senate resolution 
might contain recitals, as did the resolution with Japan of 1911. Such recitals 
are not strictly conditions at all, and consequently may be omitted, as in the 
case mentioned they were omitted, from the instrument of ratification. 

“Recitals of such a character, even if declaratory in their nature, would not, 
by means of our instrument of ratification, be formally communicated to the 
other Parties signatory to the Treaty, but, as a matter of fact, they would 
control our policy in the future and as they would in reality be known to all 
the other Powers they would have the same result in the future as if formally 
communicated. 

“The precise form, therefore, of the resolution adopted by the Senate re- 
garding the ratification of the Treaty of Peace with Germany is of the utmost 
importance. If the resolution is drafted so as to require fresh negotiations, 
delays and difficulties will inevitably result. If, on the other hand, proper at- 
tention is given to form, the substantial result reached by reservations of an 
interpretative character can be obtained without involving the postponement 
of the formal state of Peace.” 

In the case cited of Japan, 1911, the Japanese government formally expressed 
its concurrence in the Protocol of Exchange (page 63). The reservation thus 
appears to have been formally communicated and noted. What importance, 
then, attaches to the author’s statement that recitals “would not, by means of 
our instrument of ratification, be formally communicated to the other Par- 
ties”? The truth is that in accordance with previous practice they would have 
to be not only communicated in some way but also accepted, or, if either not 
communicated or not accepted, would be misleading, and possibly not honor- 
able. For, though not communicated, they might nevertheless control our 
policy in the future. The other party, suffering from the terms of the treaty, 
would not be heard to contend in an American court, that there was no treaty 
in force, but would be told that the reservation was legally of no account; on 
the other hand, the government of the United States would as a matter of fact 
have the benefit of any reservations of a political character to which the other 
party had not assented; for these reservations by théir very nature could never 
become matter of judicial cognizance, and would naturally control the diplo- 
matic action of the government. In a treaty which would be the basis of pe- 
cuniary claims running into many millions, all the benefits would go to the 
United States, which at its option would escape burdens of a political nature. 

Mr. Miller’s exposition seems to have been printed without a responsible 
publisher. It makes very difficult reading, — no orderly arrangement, nothing 
to distinguish text from comment, no headings, no index — a poor piece of 
bookmaking. The value of the material is seriously impaired by this defect. 

ERNST FREUND. 
UNIVERSITY OF CHICAGO, 





INTERNATIONAL Law. By Sir Frederick Smith. Fifth edition, revised and 
enlarged by Coleman Phillipson. New York: E. P. Dutton & Company. 
1918. pp. 456. 

As the author’s preface says, this book “began its existence as a volume in 
Dent’s Primer Series in 1899.” The author was admitted to the bar in that 
year. When the present edition was prepared, he was Attorney General of 
Great Britain. He is now Lord Chancellor, with the title of Baron Birkenhead. 
As he has long been too busy to rewrite his book, the fifth edition, like the 
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fourth, has been largely the work of an editor. The fifth edition is three times 
the size of the first. The author’s share in the latest changes has been, in the 
words of the preface, “mainly consultative.” 

Even as thus enlarged the book does not compete in size with the work of 
Wheaton the American, or of Bonfils the Frenchman, nor with the British 
Westlake or Hall or Oppenheim. Nevertheless, for reasons to be explained, it 
fills a temporary need, and it may also be found to have permanent interest of 
a peculiar sort. 

The title to permanent interest lies, paradoxically enough, in the offices 
temporarily filled by the author. The Attorney General of Great Britain is a 
high executive official of the British Government. The Lord Chancellor is a 
still higher executive official; for, odd as it seems to Americans, he is both a 
judge and a member of a partisan cabinet. Hence the possibility that both 
now and hereafter some one may consider it worth while to ascertain whether 
expressions in this edition are attributable to the author or to one of the suc- 
cessive editors, to the end that by the higher criticism it may be learned what 
are the views of a member of the British Government at this important time. 

In the preface, dated September 18, 1918, the author, then Attorney Gen- 
eral, says: “For the correction of specific infamies International Law does not 
exclude the castigation of guilty individuals, however highly placed. Material 
injuries may be made good by the payment of pecuniary indemnity. And if 
it be objected that an impoverished nation has no money wherewith to make 
good the consequences of its crimes, it may be answered that the claims of a 
guilty nation to be repaid interest on the money it supplied, for the purpose of 
those crimes, may be justly postponed to the complaints of the victims. . . . 
The ordinary assumption that the Central Powers will be represented, in the 
sense that the Allies are, at the Peace Conference would seem to require very 
considerable qualification. They should be present in the later scenes to hear, 
but not to contribute to, the discussions of the Allies. . . . I wholly misread 
the temper and the minds of my countrymen if they are not implacably re- 
solved that the guilty shall pay for their crimes to the uttermost ounce in their 
bodies and in their purses. And the doctrines of International Law afford 
abundant warrant and precedent for both these demands.” 

Those extracts from the preface make such an accurate prophecy that they 
increase the reader’s interest in such other parts of the book as seem to throw 
light on British sentiment. A few of those parts will be mentioned, and as to 
each of them the question must be asked whether the text does express the 
attitude of the official class. 

One of the interesting passages is the comparison of British treatment of 
Denmark in 1807 with German treatment of Belgium in 1914; for the words 
of the book are that “‘it can hardly be said, however, that a state would never 
be justified in violating the sovereignty of another state, unless that other had 
actually done, or threatened to do, it harm,” and also that “it is surely better 
to admit that there may be circumstances in which, in self-defense, a state is 
entitled to violate the sovereignty of another, even though that other is in no 
way at fault,” and then the distinction emphasized between the Danish and 
Belgian cases is merely that in the latter instance “the plea of military neces- 
sity and self-preservation is not tenable, when the act had long been planned 
beforehand and formed part of a programme” (pp. 89-92). 

Other mteresting passages discuss the Declaration of London of 1909 and 
the partial acceptance and partial abrogation of its provisions by some bel- 
ligerents on each side in the World War; and, though it is stated that, as the 
provisions “were the result in many cases of a compromise, concessions by 
one nation being conditional on concessions made by others, it was agreed that 
they must be ratified, if at all, as a whole,” and it is also stated that they have 
not been “ratified by the powers concerned,” nevertheless the book appears to 
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approve partial acceptance and partial abrogation, a practice against which 
the United States made in October, 1914, protests not mentioned (pp. 330-333, 
360, 393). 

Passing from matters of interest to citizens of all countries, it becomes neces- 
sary to call attention to three topics upon which it has been supposed that 
British and American opinions have at last reached harmony, namely, Major 
André, the Monroe Doctrine, and the special message of President Cleveland, 
December 17, 1895, regarding the Venezuelan boundary dispute. Of Major 
André’s case the book says, not to mention less important errors, that “he 
was not seeking information” (p. 231); but, if it be important to distinguish 
between seeking and finding, the book should have added that he found in- 
* formation and in disguise was carrying back to the British concealed papers 
which contained intelligence for the enemy. (Major André’s Case, 2 
Chandler’s Criminal Trials, 155, 162, 164, 165, 168, 169,171.) Of the Monroe 
Doctrine the book says — and again it seems unnecessary to point out all 
defects — that the doctrine arose out of a suggestion by Canning in 1823, and 
that in 1824 Canning so acted that “the English view was unequivocally 
placed on record that Great Britain considered the whole of the unoccupied 
parts of America as being open to Her future settlements in like manner as 
heretofore” (pp. 94-95); and it does not mention that the Canning sugges- 
tion of 1823 said of the Spanish American colonies “we aim not at the pos- 
session of any portion of them ourselves” (6 Moore’s DicEst oF INTERNA- 
TIONAL LAW, 389), though it does narrate that President Monroe — taking 
the British Foreign Secretary at his word, so to speak, — caused the doctrine 
to include the provision that “the American continents, by the free and inde- 
pendent condition which they have assumed and maintain, are henceforth not 
to be considered as subjects of colonization by amy European powers;” and 
it does not appreciate that a comparison of the words herein italicized creates 
wonder whether the author intends to suggest that the British Foreign Secretary 
attempted to deceive the President. Finally, as to the Venezuelan boundary 
dispute the book must appear to any American both inadequate and mislead- 
ing; and it seems enough to specify that though, to be sure, it does not quote 
Lord Salisbury’s instructions to the effect that Her Majesty’s Government 
cannot “admit that the interests of the United States are necessarily concerned 
in every frontier dispute which may arise between any two of the States who 
possess dominion in the Western Hemisphere,” and still less can “accept the 
doctrine that the United States are entitled to claim that the process of arbi- 
tration shall be applied to any demand for the surrender of territory which one 
of those States may make against another” (6 Moore’s Dicest or INTER- 
NATIONAL Law, 564), nevertheless the book clearly takes that old British view 
and also fails to appreciate that the arbitration which occurred was an 
acquiescence in the position taken by the United States (pp. 95-97). 

In short, considered as a possible side light on the minds of the British official 
class, this book is disquieting. Hence the statement at the outset that this 
edition may be found to have permanent interest of a peculiar sort. 

It was also said, as may be recalled, that this edition fills a temporary need. 
It is indeed pleasant to be able to specify that in the notes are cited as many 
as one hundred and forty of the cases decided in British courts during the 
World War. As a rule neither those cases nor the earlier ones are discussed 
in the text. Some are discussed, however, and in a way that is enlightening. 
For example, The Zamora, [1916] 2 A. C. 77, is chiefly presented not as illus- 
trating a doctrine of International Law but as illustrating a doctrine of Con- 
stitutional Law, the text carefully quoting from the opinion of the Judicial 
Committee of the Privy Council these essential passages: “It cannot, of course, 
be disputed that a Prize Court, like any other court, is bound by the legislative 
enactments of its own sovereign state. . . . The fact, however, that the Prize 
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Courts in this country would be bound by Acts of the Imperial Legislature 
affords no ground for arguing that they are bound by the Executive Orders of 
the King in Council” (pp. 50-51, 192). As this edition is the earliest book to 
give these recent citations and these discussions, however short, of the more 
important recent decisions, it is clearly of at least temporary use both to the 
student and to the practitioner. 

It is perhaps proper to add that the tone of the book is not intended to give 
offense to Americans. Surely no one was angered by the statement in the first 
edition, the primer of 1899 (p. 52), that “the lawyer is not concerned with the 
wild speech of President Grant in 1870: ‘he hoped that the time was not far 
distant when in the natural course of events the European connection with the 
continent would cease’”’; and now that passage is mellowed thus: “ with some of 
the extravagant utterances of President Grant in favor of a cessation of rela- 
tionships between Europe and America—a consummation impossible of 
achievement — we are not here concerned” (p. 94). Again, the treatment of 
The Trent episode of 1861 is not unfriendly; and an attractive olive-branch 
is found in the statement retained from the youthful primer that “Mr. 
Seward, however, in a long dispatch which illustrates very happily the incon- 
veniences to which a politician exposes himself who gets up his international 
law for the occasion, maintained that the seizure was in other respects good, 
and that Messrs. Mason and Slidell were a species of contraband” (p. 405). 


E. W. 





THE CORPORATION AS A LEGAL Entity. By James Treat Carter. Baltimore: 
M. Curlander. 1919. pp. 234. 


This is a study growing out of an essay originally presented as a thesis at the 
Law School of the University of Maryland, subsequently “broadened to em- 
brace the philosophical and legal aspects of the corporate entity.” Part I con- 
tains, inter alia, chapters on ‘‘Theories and Concepts of the Corporation,” 
“The Corporate Entity as Citizen and Person,” and “The Extent to which the 
Courts Disregard the Corporate Entity.” Part II is devoted to Maryland laws 
and decisions. 

The work evidences much reading, and largely consists of extracts from 
decisions and treatises, with running comment. 

The main thought of the author is that a corporation is not a fiction but a 
reality. But he nowhere defines, with satisfying clearness, what he means by 
a corporation, or what he means by reality. On page 13 he says: “From all 
these various definitions, it may be said at least that a corporation is an asso- 
ciation of individuals acting as a unit, and exercising rights and powers desig- 
nated by an Act of the State.” But at page 223 he says that a one-man corpora- 
tion introduces “no really new problems into the law of corporations.” And 
in pages 130 to 131 he says that “it seems inevitable that the denial of citizen- 
ship to corporations within the meaning of the Comity Clause and the Four- 
teenth Amendment will be abandoned at some time in the future... . It is 
true that not everything which a state could see fit to call a corporation must 
be deemed a citizen. There must be the human substratum.” Thus three 
possibilities are opened, — first, a corporation consisting of two or more human 
beings; second, a corporation consisting of one human being; third, a corpora- 
tion without “human substratum.” Does the author mean that all three sorts 
of corporations are realities? 

The word “corporation” seems to have been usually used at the common 
law as a term broad enough to include any legal unit not a human being. 
Such a legal unit was usually predicated upon an association of human beings, 
but was not necessarily so predicated, — sometimes, for example, it was predi- 
cated upon an office. 
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Assume for the moment that “corporation” is used to designate an associa- 
tion of persons. Is such a corporation a “reality”? Most of us conceive of an 
association of persons as a unit, — a composite unit but nevertheless a unit. 
Possibly this conception is a delusion — but it is a wise lawyer who leaves it 
to the philosophers to argue about that. An association of persons is a unit in 
popular conception. The unit is real in the sense that it is popularly conceived 
to exist. If the law recognizes such unit as a legal unit, it simply confirms a 
popular conception. 

Lord Coke said that a corporation “is only in abstracto, and rests only in 
intendment and consideration of the law.” Chief Justice Marshall said that it 
existed “only in contemplation of law.” As applied to corporations predicated 
upon an association of persons, these pronouncements are plainly wrong. Of 
course the law creates all legal units, which is merely to say that there are no 
legal units except such as the law itself permits, — a human being is not a legal 
unit unless the law says he or she is, and equally an association is not a legal 
unit unless the law says it is. But nevertheless it is not true that the human 
being exists solely in legal contemplation, and it is not true that the association 
exists solely in legal contemplation. 

Consequently if the term “corporation” is used as the equivalent of “an 
association of persons recognized as a legal unit’? most of the comments on 
reality made by Mr. Carter are sound. And most corporations are of that 
kind. But the troublesome fact remains that there are corporations which are 
not of that kind, and it is a serious defect in Mr. Carter’s study that he has 
given no adequate attention to such corporations. If a legislature passed an 
act, to be effective upon its passage, creating the corporation (its stock to be 
thereafter issued to persons who might subscribe therefor with a designated 
official), it is submitted that a legal unit would forthwith exist. The words of 
Coke and Marshall would be true of such a corporation. It would be a mere 
legal fiction. And there are other intermediate cases which must not be ignored, 
— thus all of the stock of a corporation might be owned by a single stock- 
holder, or the legislature might authorize a single person to incorporate, or 
might predicate a legal unit upon an office, or a business, or the estate of a 
deceased person. 

Mr. Carter is not content with the doctrine that corporations are to be 
created only by the state. There is no reason in the nature of things why 
courts, on their own initiative, should not create legal units which are not 
human beings. But for centuries it has been a fundamental legal principle 
that it was the exclusive prerogative of the sovereign (with us, the legislatures) 
to create legal units which were not human beings. For the courts to recog- 
nize an association as a legal unit, in the absence of legislative sanction, is in 
violation of this principle. Whether the courts may properly treat as obso- 
lete this long-established principle is questionable. But this is a question as 
to the division of power between legislatures and courts, and has nothing to do 
with the question of the reality of corporations. 

In dealing with an association of persons, one may conceivably regard the 
association as a reality (Mr. Carter’s view), or as a mere abstraction, con- 
ceding reality only to the persons (Lord Coke’s view). But it is inconsistent 
for the same person to urge (1) that an association of persons should be re- 
garded as a unit, on the ground that this is the real fact; and also to urge (2) 
that the corporate entity should be disregarded, on the ground that thus we 
get down to the real facts. If the association is a real unit, then to disregard 
the entity is not to sweep away a fiction (a phrase connoting the righteous 
act of striking down a sham), but is to ignore or override the truth. If Mr. 
Carter is thoroughly convinced of the reality of corporations, he ought to be 
vastly more troubled than he apparently is by the decisions which disregard 
the corporate entity. His chapter on this topic is a disappointment. 
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It may be added that, even if a corporation is only a legal fiction, never- 
theless that fiction is of legislative origin and should be respected by the courts. 
The first authority that a court may, when it sees fit, disregard the fiction was 
the Deveaux case, and it would be hard to-day to find champions for the 
reasoning of the court in that case. The doctrine is destructive of reasonable 
certainty in corporation law, for it amounts to saying that the courts will 
respect or disregard the corporate entity from case to case as they think fit. 
Nor is such a doctrine necessary in order that justice be done; if persons in 
control of corporations use their power of control for an improper purpose, or 
if a corporation confederates with other legal units to accomplish an improper 
purpose, the courts can easily give appropriate relief without disregarding the 
corporate entity. EDWARD H. WARREN. 





A History oF THE BANKRUPTCY Law. By F. Regis Noel. Washington, D. C.: 
Charles H. Potter and Company. 1919. pp. iv., 209. 


There is room for a good history of bankruptcy legislation, and a knowledge 
of the subject is not without practical utility. Especially was this true during 
the early years of the present federal bankruptcy statute, when there was 
little precedent for the guidance of the courts except what might be found 
under earlier laws. How little the history of similar statutes was in the minds 
of the judges may be seen, for instance, from the reasoning in the dissenting 
opinion in Wilson v. Nelson, 183 U.S. 191, 211, 22 Sup. Ct. Rep. 74. In that 
case the passive suffering or permitting a creditor to obtain a preference by 
legal proceedings was held to be an act of bankruptcy. Four judges dis- 
sented, approving the decision below of Jn re Nelson, 98 Fed. Rep. 76, and 
Duncan v. Landis, 106 Fed. 839 (C. C. A.), one of the grounds being that pas- 
sively permitting a preference could not be an act of bankruptcy, since an act 
must necessarily be active. If the dissenting judges and the lower courts 
taking the same view, had realized that every bankruptcy statute in England 
and the United States for centuries had made certain kinds of passive indica- 
tions of insolvency a ground for bankruptcy proceedings, and had classified 
these passive causes as acts of bankruptcy, the futility of their reasoning on 
this point would have been apparent. 

It is unfortunate that Mr. Noel’s book cannot be commended. In his intro- 
duction he assumes that the purpose of bankruptcy legislation has been the re- 
lief of insolvent debtors, and this error vitiates many of his conclusions. He 
does, indeed, state the provisions of the early statutes, which show that their 
purpose was partly to give the creditors of an insolvent an added remedy, and 
partly to punish the debtor; but he fails to realize the persistence of this view. 
He says of the provision for a discharge, which first found a place in the Statute 
of Anne: “At that time debt was not looked upon as a crime, as Englishmen 
of an earlier and quite frequently of the present age regard it, and for the 
first time the rights of the debtor as well as those of the creditor were con- 
sidered in formulating a law,” and adds: “Lord Loughborough sometime 
earlier detected this tendency and in Sill versus Worswick, 1 H. Bl. 665, es- 
tablished a departure from the criminal view, remarking that, ‘the law, upon 
the act of bankruptcy being committed, vests his property upon a just con- 
sideration, and not as a forfeiture, not as a supposition of crime committed, 
not as a penalty.’” 

If the author had realized the true character of early bankruptcy legislation, 
he could not have supposed that Lord Loughborough’s statement was prior 
to the Statute of Anne. The full meaning of the facts:that voluntary bank- 
ruptcy was not allowed in England until the reign of George the Fourth, and 
that the relief of poor debtors was achieved originally through so-called 
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insolvent laws and not the bankruptcy laws; that, prior to the nineteenth cen- 
tury, for the debtor to procure a friendly creditor to file a petition in bank- 
ruptcy in order that the debtor might obtain a discharge was called a fraud 
on the statute; that in Nelson v. Carland, 1 How. 265, the constitutionality 
of voluntary bankruptcy in the United States was drawn in question on the 
ground that no such proceedings were known at the time when the Constitu- 
tion was adopted, escapes the author. So that although the résumé of the 
successive bankruptcy statutes is given, the effect of them is not clearly 
perceived. 

Moreover, there is little indication of any examination of English bank- 
ruptcy decisions. The development, which was not statutory in its origin, 
of the most characteristic doctrine of bankruptcy, that of preference, is hardly 
touched upon. 

A comparatively full account of colonial legislation and practice and of 
the proceedings in the Constitutional Convention is given, and the latter half 
of the book summarizes briefly the four successive bankruptcy statutes of 
the United States. 

The lack of an index must be noted as a final criticism. 


SAMUEL WILLISTON. 





THe UnsounD MIND AND THE Law. By George W. Jacoby, M.D. New 
York: Funk & Wagnalls. 1918. pp. v, 424. 


To the student of the law the title of this book is a signpost on a path to 
disappointment; for upon the problems that have vexed the lawyer through 
the generations the book sheds little or no light and for their solution it offers 
no constructive suggestion. Indeed, whatever may be its merits as a textbook 
for psychiatric experts, —- and the authority of the author in his own field 
warrants the assumption that those merits are great, —its relation to the 
juristic aspects of the problems is slight. 

Such interest as it may have for the lawyer arises primarily from the clarity 
of its style. For a book devoted to a series of topics so highly technical as the 
causes and conditions of mental aberration, the methods and technique of 
diagnosis, the symptoms and effects of the various types of mental diseases 
and anomalies, it is unusually readable, and its fifty odd pages devoted to the 
development of the science of psychiatry from the days of Hippocrates make 
interesting reading for those in search of general information. Yet the absence 
of a glossary of the medical terms with which it is inevitably interspersed ren- 
ders it doubtful whether it will serve as the instrument for the enlightenment 
of the lay (non-medical) public for which, as appears from the introduction, 
it was designed. . 

The omission of such a glossary is an instance of the rather remarkable 
defect of imagination which, on the assumption that the book was designed 
for the purposes which its title and introduction suggest, characterizes it as 
a whole; for the author seems strangely oblivious of the nature of the juristic 
problems involved in the ascertainment of mental states and in the deter- 
mination of their relation to the capacity or responsibility of the individual 
whose acts are the subject of litigation. Rather curiously, he seems to suppose 
that what he terms the “inadequacies or inequities of the partly antiquated 
law” result solely from the ignorance and perversity of the lawyers, and to 
imagine that, through the generations, jurists and practitioners have reso- 
lutely shut their eyes to the discoveries of the psychiatrists and have refused 
to concern themselves with the problem of adjusting substantive law and 
procedure to the advance of the science. 


“Why is it,” he says, “that psychiatry, which could and should be of so 
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great aid to the jurists, is as yet inadequately appreciated by judges and 
lawyers?” and replies, “The answer to these questions is that al/ laymen — 
and jurists are laymen in this regard — notwithstanding all efforts to en- 
lighten them, still remain entirely ignorant concerning mental disease and are 
prejudiced against occupying themselves in any way with the questions it involves” 
(p. 7). Is it possible that he is unfamiliar with the mass of legal literature 
on the subject, or that he is ignorant even of so widely known and voluminous 
a text-book as that of “‘Wharton and Stiles,” which, whatever its merits or, 
demerits, makes it plain, at least, that jurists are not prejudiced against oc- 
cupying themselves with the questions involved. 

Similarly, while he “admits that even the most ideal law cannot fully accord : 
with all the requirements of medical science,”’ and concedes that “social order 
demands a more or less categorically incisive legal treatment which in individual 
cases may act as a hardship, occasionally even as an injustice,” he shifts the 
obligation to prevent such hardship and injustice upon the shoulders of “our 
law makers” (p. v) and would seem to be oblivious of an obligation resting 
upon the medical profession, as a body, to codperate, by constructive suggestion, 
in the search for definitions and procedure which will tend to bring the admin- 
istration of the law into accord with the conclusions of the scientists, without 
ignoring the demand for such “categorical definition and incisive treatment as 
the social order demands.” 

Apparently he conceives that the duty of the psychiatrist and the neurologist 
is discharged when they have promulgated their conclusions as to the origin, 
nature, and methods of detection of mental aberrations, and that it is no part 
of their obligation to devise and suggest the means whereby the existence or 
non-existence of such derangement may best be ascertained, and its relation 
to responsibility or capacity in the particular be determined; for of concrete 
suggestion on those heads the book contains hardly a line. 

Moreover, it is remarkable that a forensic psychiatrist should have failed to 
appreciate that the greatest obstacle to reliance upon expert opinion in cases 
involving mental states lies in the distrust with which the testimony of the 
alienist is commonly received, and that he should ignore the substantial char- 
acter of the foundation for that distrust. This aspect of the problem he dis- 
misses with the observation that “the cry that psychiatrists believe it proper 
to aid guilty persons to escape merited punishment by endeavoring to prove 
them insane is, of course, unjust”’ (p. 6), a statement which is doubtless strictly 
accurate, if due weight be given to the words “believe it proper” and “merited.” 
But certainly the author knows that nearly every litigation in which the ques- 
tion of mental condition is involved presents — if the litigants can afford the 
cost — the spectacle of two groups of equally distinguished psychiatrists testi- 
fying to mutually contradictory conclusions and each exercising a degree of 
ingenuity in advocacy of which a lawyer would be proud — or ashamed — in : 
the effort to establish the consistency of the evidence with the thesis it conceives 
itself to have been paid to advocate. 

And surely it does not require his especial qualifications as a psychologist to 
recognize that the laymen (including lawyers and judges) who are accustomed 
to view or to assist in those conflicts of wits can draw from them only one of two 
conclusions: either that psychiatric knowledge has not progressed to the point 
at which expert opinion constitutes anything more than a guess camouflaged 
by an unfamiliar vocabulary, or that psychiatrists are subject to bias through 
the spirit of advocacy or of self-interest to a point which renders their testimony 
negligible. Certainly a more imaginative and constructive treatment of the 
subject would have taken into account this condition of the lay mind, and 
would have recognized that, until the forensic psychiatrist is rehabilitated in 
public opinion to the point where his testimony as a witness will receive the 
same respect as is ordinarily accorded to his opinion as a consultant, there can 
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be little hope of securing, and possibly less reason for seeking, a procedure 
which will accord to him any greater influence in the determination of litigated 
questions than he is now accorded. 

Meanwhile it is questionable whether progress toward such rehabilitation is 
achieved through advocacy of the doctrine that it is the duty of the psychia- 
trist to shape the law to his own concept of what it should be by “‘interpreta- 
tions”’ that nullify the law as it is and to divert the jury from the issues which 
the court is called upon to submit. 

It is possible that the author of the “‘Unsound Mind and the Law” did not 
intend to preach so casuistic a doctrine. But in view of the illustration whereby 
he fortifies his preachment in the following statement, I can construe it no 
otherwise (p. 6): 

“The physician is bound by the teachings of science, and the crass antagon- 
ism between these teachings and the antiquated views of the law that so often 
manifests itself can but exert a beneficial and modernizing influence upon the 
interpretation of the laws as they exist. This becomes the more evident when 
we consider that, after all, it is upon the lay judges (the jury) and not upon 
the professional judge that the decision of guilt or innocence devolves; and in 
forming an opinion they as a rule will be governed less by the letter of the law 
than by ordinary common sense, and, therefore, will be more easily influenced 
by the arguments of the psychiatric expert. How each individual case may 
be affected by the interpretation that is given to the law is shown by the fact 
that, while according to the existing statutes in certain states, an attempt at 
suicide is a punishable offense, it is most rarely punished, even in the absence 
of any suspicion of mental disorder.” H. S. G. 





THE BENCH AND Bar OF ENGLAND. By J. A. Strahan. London: William 
Blackwood & Sons. 1919. pp. x, 256. 


This readable little book consists of some ten chapters, each in itself really 
a little essay on some phase of legal life. The book aims to be amusing rather 
than educational; there are many entertaining anecdotes with occasional 
brief sketches on matters of legal history. The author entered the Middle 
Temple over forty years ago, consequently his account of certain aspects of 
legal life deal with the past, and may with advantage be compared with con- 
ditions of to-day. Perhaps the most interesting chapters are those entitled 
“Counsel and Students,” “Young Life in the Middle Temple,” and “The 
Life of a Lawyer.” ' 

It is to be remembered that in England the legal profession is divided into 
two branches, solicitor and barrister, the former preparing the case, the latter 
advising on difficult points of law and presenting it in court. The distinction 
is shown vividly and briefly by a discussion overheard between the usher of 
the Middle Temple Hall and an American lady. The usher, after a lengthy 
peroration which seemed unsuccessful in conveying to the lady’s mind the 
difference between the two ended in desperation, ‘Well, it’s like this, a 
solicitor and a barrister cannot live in the same street.” 

There are now only four Inns of Court left, Sergeants’ Inn and the Inns 
of Chancery having ceased to exist. The governing body of each of these 
Inns of Court consists of Benchers who are eminent members of the “Senior” 
or “Junior” Bar. Appointments to vacancies in the Bench are filled by the 
existing members of it; it is a custom for all judges of the High Court to be 
members thereof. The management of the Inn and the admission and the 
examination and call of students to the Bar are within the sole discretion of 
the Benchers of each inn. It is interesting to remember that the late Mr. J. 
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H. Choate was made an honorary Bencher of the Middle Temple, being the 
first non-British subject to receive that honor. _ 

Dining in Hall is usually a very pleasant business. The men dine in messes 
of four. There'is served one of the cheapest dinners in London, wine and beer 
being included free of charge, which pleasant state of affairs is made possible 
by the facts that it is an ancient privilege of the Inns of Courts to import wine 
into England duty free and that it is the duty of a newly called Bencher to 
make a contribution of wine to the cellars of his Inn. It is the custom for a 
member of the royal family to belong to each Inn of Court; a few months ago 
the Prince of Wales was called to the Bench of the Middle Temple, in the 
presence of a brilliant and crowded assembly. 

The “Middle” and “Inner” composing “The Temple,” Lincoln’s Inn and 
Gray’s Inn, all within five minutes’ walk of each other, compose unique quarters 
of London. One enters any of them through a great gateway from the rush and 
roar and din of the street, and then suddenly finds one’s self in a world of quiet 
and peace, of beautiful lawns and gardens and squares and buildings, all some 
hundreds of years old; one might in fact be fifty miles from a town. “The 
Temple” is where all the common-law barristers are congregated; Lincoln’s 
Inn is occupied by the Chancery men, Gray’s Inn has long since ceased to 
be used for a barrister’s professional chamber. The custom of young barristers 
living in the Inns of Courts in the rough and tumble manner in which they 
did in the author’s young days has ceased; in all the Inns, most delightful apart- 
ments with every modern convenience are now to be obtained. 

The Circuit System, as the author says, has received its death blow from 
the express train and the local Bar; the only two circuits on which anything like 
the old spirit of the Bar mess survives are the “Northern” and the “South 
Wales,” which are so far distant from London as to make the journey “down 
and up” in the one day, together with an appearance in court, somewhat 
tedious; but even these are tending to decay under the influence of growing 
local Bars and the tendency to bring all civil cases of importance to London 
for trial. 

As the author points out, more than half of the men called to the English 
Bar are from India and the colonies and intend to return to their homes to 
practice. Of the remainder, about one-half are called merely for the social 
status incident thereto, and of the others who intend to practice, only some 
small proportion realize their ambition. Mr. Strahan thinks that in his day 
equity was far cleaner and more intellectual than common law. That would 
not seem to be true at the present day, when the problems presented in com- 
mercial practice are quite as delicate and intricate as those found in Chancery 
practice. 

“The Bench and Bar of England” does much more than present a picture 
of legal life a few decades ago. In its chatty, informal way, it marshals a list 
of great personages for amiable review. Like Mr. Lytton Strachey, Mr. 
Strahan delights to peer beneath the robe of history; indeed, he manages to 
slip it off altogether, and what his lawyers and judges lose in dignity, they 
gain in sprightliness. 





